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1 PROCEEDI NGS
2 CHAI RVAN BRASHER:  Good morning everybody. This is
3 the New Mexico Board of Licensure for Professional Engineers
4 and Professional Surveyors. This is our rule healing. Today
5 is Mrch 27th, 2015. The time is 10:10. W are neeting at the
6 offices of the New Mexico State Departnent of Transportation
7 District 3, in Abuquerque, at 7500 Pan Anerican, Northeast.
8 This hearing will now come to order
9 |''mPaul Brasher. |'mchair of the board of the
10 New Mexi co Board of Licensure for Professional Engineers and
11 Professional Surveyors. |'ll be acting as the presiding
12 officer for this rule hearing. The purpose of this hearing is
13 for the board to receive public comment on proposed amendnents
14 to the board's current rules and regulations. The board
15 wel cones everyone present at this meeting. W appreciate
16  everybody taking the time to come and be with us this norning.
17 This hearing is being conducted pursuant to and
18 in accordance with the provisions of the New Mexico Engineering
19 and Surveying Practice Act, NVBA 1978, Chapter 61, Article 23,
20  Section 10; the Qpen Meetings Act, Article 15, Sections 10-15-1
21 through 10-15-4; and the Uniform Licensing Act, NVBA 1978,
22 Section 61-1-1 through 61-1-33. The New Mexi co Lobbyi st
23 Regulation Act regulates activities before boards and
24 commi ssions and rul e making proceedings. You shoul d contact
25 the Secretary of State's office for informtion and
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1 registration.
2 A public notice of this hearing was advertised in
3 the New Mexico Register on February 13th, 2015, and in the
4 A buquerque Journal on February 22nd, 2015. Copies have been
5 available fromthe board office in Santa Fe since the notices
6 were published and are available to the public attending this
7 hearing. Copies of the proposed rules were available fromthe
8 board office and the board website.
9 |'d like to remnd everybody at this point to
10 signin. W have an attendance sheet in the back somewhere
11 which will later be entered into this proceeding as an exhibit
12 and will become a record of this hearing. So let me just ask
13 everybody, has everybody signed in? GCkay. Thanks for doing
14 that. Samantha, if you would get that sign-in sheet, and if
15  sonmebody comes in |ate, be sure that they signin. That would
16 be appreciated. \Were is the sign-in sheet right now? Ckay.
17 As we proceed here -- before we proceed, let me
18 ask the acting executive director of the board, M. Perry
19 Valdez, to call the roll of the board menbers present for the
20 hearing.
21 MR VALDEZ: Paul Brasher?
22 CHAI RVAN BRASHER:  Present.
23 MR. VALDEZ: @ en Thurow?
24 MR THURON Present.
25 MR VALDEZ: Joshua Skarsgard? Ronal d Bohannan?
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1 MR BOHANNAN:  Present.
2 MR VALDEZ: August Meyers?
3 MS. MYERS: Present.
4 MR VALDEZ: Dr. Rola ldriss?
5 DR IDRISS: Present.
6 MR VALDEZ: diff Spirock?
7 MR SPIROCK:  Here.
8 MR VALDEZ: Julie Samora? David Cooper?
9 MR COOPER:  Present.
10 MR VALDEZ: Karl Tonander?
11 MR TONANDER:  Present.
12 MR VALDEZ: M. Chair, we have a quorum
13 CHAI RVAN BRASHER  Thank you, M. Valdez. Let the
14 record show that M. Rick Wrd, Assistant Attorney General and
15 general counsel for the board is present here to advise the
16  board. For the record, M. Wrd is counsel for the board.
17 This is a formal proceeding. Qur court reporter
18 today is Chris Sanchez with New Mexico Depo and he has been
19 contracted to record the proceedings as is the usual procedure.
20 The court reporter will record the proceedings and the
21 transcript wll become part of the rule hearing record.
22  Therefore, persons recognized to address the board are asked to
23 identify yourself for the record each tine you address the
24 board and speak loudly and clearly enough so that the recorder
25 can pick up your coments.
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1 This is the way we are going to conduct the
2 hearing. M. Valdez, the acting executive director of the
3 board, will present exhibits to the board. |, as the presiding
4 officer, wll rule on the admssibility of the exhibits offered
5 for admssion after allow ng some questions from nenmbers of the
6 board. The exhibits admtted into evidence are available for
7 review by nenbers of the public; however, these exhibits may
8 not be renoved fromthe room You can | ook at them you just
9 can't take them away.
10 After M. Valdez office exhibits and their
11  admssion has been ruled on, I'll open the hearing for coments
12 fromthe audience. \W'Il proceed in numerical sequence through
13 each proposed rule. W will address only one rule at a tine.
14 However, you may refer to other rules that reasonably relate to
15 the rule being discussed or which relate to your comments. The
16 New Mexi co Board of Licensure for Professional Engineers and
17 Professional Surveyors does not follow the Rules of Evidence
18 but shall, in the interest of efficiency, reserve the right to
19 limt all testinmony deemed irrelevant, redundant or unduly
20 repetitious. The decision as to whether such testimony is
21 irrelevant, redundant or unduly repetitious shall be made by me
22 as the presiding officer
23 Now, if | could, may | have a show of hands of
24 the individuals who intend to testify or comment on the
25 proposed rules? (kay. | see three. We'Il limt testinony --
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1 we'll start off limting testimony to something like five raoet
2 mnutes or so. So if you have a comment, if you could keep it
3 concise and brief, that would be helpful. It would help us be
4 able to follow your train of thought.

5 After you've testified or commented, |'Il offer

6 the board menbers the opportunity to question you if they'd

7 like to. Any menber of the audience w shing to question any

8 other person may do so after being recognized by me as the

9 presiding officer. Each person recognized to speak shal

10 identify himor herself for the record.

11 At the conclusion of this rule hearing, the board
12 will hold its meeting where we will conduct discussions and

13 take final action such as anmending, adopting or tabling, and so
14 forth, actions on the rules.

15 (kay. The tine is 10:19 and the public hearing
16 is nowopen. | would Iike to ask M. Valdez at this tine, do
17 you have exhibits to enter into evidence for us?

18 MR VALDEZ: M. Chair, M. Paul Brasher, menbers of
19 the board, | have the follow ng exhibits to enter into

20 evidence. Exhibit 1, the legal notice published in the New

21 Mexico Register on February 13th, 2015, the required m nimum of
22 30 days advance notice for a public hearing.

23 Exhibit 2, the legal notice published in the

24 Al buquerque Journal on February 22nd, 2015, required days of

25 advance notice for a public rule hearing.
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1 Exhi bit Nunmber 3, the menorandumto interestegage8
2 parties dated February 13th, 2015.

3 Exhibit Nunber 4, proposed amendnents to the

4  board's rule, part 1 of 16.39 NVAC entitled "Cenera

5 Provisions." The proposed changes within that section dea

6 wth changing the issuing agency's address, changing or

7 redefining the duties of the board and officers, procedures at
8 board meetings and conmttee meetings, and al so redefining the
9 procedures for rosters, licensure rosters.

10 Exhi bit 5, proposed amendnents to the board's

11 rule, part 2 of 16.39 NVAC entitled "Professional Devel opnent."
12 Wthin these proposed changes are a definition for ethics

13 training, redefining the requirements for ethics continuing

14 education hours. Also cleaning up the requirements for renewal
15 and the hours that are required. Changing Section G of record
16  keeping. Also changing or updating |anguage for the

17 reinstatement section and a few other sections under the

18 exenptions section of part 2.

19 Exhibit 6, proposed amendnents to the board's

20 rule, part 3 of 16.39 NVAC entitled "Engineering Fees." In

21 there we change and update the address for the issuing agency.
22 Definitions are also updated to fit the current standards for
23 engineering curriculumand al so the conputer-based testing

24 systemnow given by NCES. Updating and addi ng disciplines of
25 engineering. Renoval of the fire protection section. Updating
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licensure requirenments for engineering. |Inplenenting new

| anguage for the conputer-based testing of NCES. Updating on
Section 12, seal of license, the seals under responsible charge
and al so sealing nultiple documents. Under Section 13,
endorsements, updating that section with the nore current |aws.

Exhi bit Nunber 7, proposed anendnents to the
board's rule, part 4 of 16.39 NMAC entitled "Incidenta
Practice." Again, updating the issuing agency's address, as
wel | as increasing the construction val ue.

Exhi bit Nunber 8, proposed anendnents to the
board's rule, part 5 of 16.39 NMAC entitled "Surveying."
Updating the issuing agency's address. Updating the
definitions also to coincide with conputer-based testing and
ot her educational requirements. Updating the section regarding
| icensure requirenments. Updating the section "Examnations" to
conply with the new NCES conputer-based testing. Al so, under
seal of license dealing with the |icensee and responsible
charge in multiple projects, and adding in a new section on the
history of endorsements of the |icensure requirenents
t hroughout the years.

Exhibit Nunber 9, proposed amendnents to the
board's rule, part 6 of 16.39 NMAC entitled "Licensure for
Mlitary Service Member Spouses and Veterans." This is a new
section added into the Admnistrative Code to conply with the

recent state legislature [aw that deals with mlitary service
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1 menbers, spouses and veterans and their licensure, expediting
2 licensure.
3 Exhibit Nunber 10, proposed amendnents to the
4  board's rule, part 7 of 16.39 NMAC entitled "M scel | aneous."
5 Along with changing the address of the issuing agency, proposed
6 changes are changing the word "m sconduct" to "a violation" and
7 also some other verbiage.
8 Exhi bit nunber 11, proposed anendnents to the
9 board's rule, part 8 of 16.39 NVAC entitled "Code of
10  Professional Conduct." In this section several changes were
11 proposed to clean up and to clear up some interpretations of
12 the professional conduct.
13 Exhi bit Nunber 12, public coments on proposed
14 amendnents from M. Tom Rol lag on 16. 39. 3.
15 Exhi bit Nunber 13, public comments on proposed
16 anmendnents from M. Jereny Baker on Section 16.39.5.
17 Exhibit Nunber 14, public coments on proposed
18 amendments from M. Cerald Donahue on Section 16. 39.5.
19 Exhi bit Nunber 15, public comments on proposed
20 anendments from M. Gen Thurow on Section 16.39.5.
21 Exhi bit Nunber 16, public comments on proposed
22 amendments fromM. CQiff Spirock on Section 16. 39. 6.
23 Exhi bit Nunber 17, public coments on proposed
24 anendments from M. Hank Rosoff on Section 16.39.8. And that
25 is all the exhibits, M. Chair.
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1 CHAI RVAN BRASHER:  Thank you. M. Valdez, are tﬁgfgll
2 any questions regarding the -- not at this time the details of
3 the exhibits but the exhibits thenselves fromthe board?

4 Hearing none, Exhibits 1 through 17 are hereby admtted into

5 the record.

6 M. Valdez, are there any other exhibits that

7 you'd like to enter into the record at this tine?

8 MR VALDEZ: Are there any exhibits that need to be
9 entered fromthe public at this tinme, any witten exhibits?

10 There are none,.

11 CHAI RVAN BRASHER:  Thank you. Any persons wi shing to
12 testify and who wish to submt evidence with their coments

13 shall do so when they are recognized to testify. Each document
14 shall be introduced as an exhibit into the record. Board

15  nenbers will be permtted to ask questions before | rule on the
16 admssibility of the evidence. Upon admssibility, each

17 exhibit wll be marked and nunbered and entered into the

18 record.

19 At this tine, each proposed rule will be

20 introduced in turninto the record. |[|'Il open the floor to

21 menbers of the audience for testinmony and comments on each

22 rule. Menbers of the hearing board or of the audience may

23 question each witness upon being recognized to speak. However,
24 any discussion by the board will be held during the follow ng
25 neeting.
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So what |'d like to do nowis, we have the |ist

of exhibits, the 17 of thementered into the record. And
presume everybody's got copies of these. So let me ask, is
there anyone who would like to comment on Exhibit 1, part 1
the general provisions,

Hearing none, noving ahead, is there anyone who
woul d 'ike to comment on part 2, the professional devel opnent?

MR VALDEZ: M. Chair, nenbers of the board, ny nane
s Perry Valdez, and |I'd like to make a comment on part 2,
section -- ny apologies. It's under Section 1

MR BOHANNAN. M. Chair, | nove that we go back to
part 1.

CHAI RVAN BRASHER:  Let's go back to part 1, reopen
that. What comments do you have under part 1, genera
provisions, M. Valdez?

MR. VALDEZ: Under Section 17, status of |icensure.
For retired status of a license, on there | would recomend the
board amend Section A under "Retired Status" to include if the
| icense nust be active. Right nowas it stands, it |eaves it
open that anyone with a license that's either |apsed or
Inactive can apply for retired status. And | would recomrend
the board to amend that to include that the requirenment be that
the license has to be active and in good standing.

CHAI RVAN BRASHER: I f | understand this correctly,

what you're suggesting, then, is that before someone can apply
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1 for active or retired status -- inactive or retired status,

2 they should be active.

3 MR VALDEZ: Just retired.

4 CHAI RVAN BRASHER:  Just retired. Gkay. Sorry. So

5 before sonebody asks to put their |icense on retired status,

6 they can be active to start wth.

7 MR VALDEZ: Correct.

8 CHAI RVAN BRASHER: I n good standing, and so forth.

9 MR BOHANNAN. M. Chair, if | may ask a question.
10 MR BRASHER: M. Bohannan, please.

11 MR BOHANNAN. M. Valdez, would you suggest a new
12 section, Subsection 4, or would you suggest that we modify

13 nunber 1 "retired fromactive practice" and put in a comm

14 "provided that the licensee is in active state"?

15 MR VALDEZ: Correct. | would input a new section

16 nunber, so it could be Al and an A2, at |east 60 years of age,
17 conma, nunber 3 license is currently active, semcolon, and

18 nunber 4, "have been |icensed for a continuous period of 20

19 years," et cetera, et cetera.
20 CHAI RVAN BRASHER:  Any comments on that fromthe
21 board?
22 MR TONANDER: My | ask a question?
23 MR. BRASHER M. Tonander
24 MR TONANDER: M. Valdez, could you substantiate why
25 soneone could not go frominactive essentially to retired?
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MR VALDEZ: As it currently stands, the |icensee may

request retired status while they are in inactive status or in
a | apsed status. It just seens that to retire a |icense when
technically they don't have a license seems a little bhit --
what's the answer |'mlooking for? Since they currently don't
have an active license, it doesn't seemappropriate to retire a
license that's not active, currently active.

MR BOHANNAN. M. Chair, if | my. M. Valdez, so
that woul d preclude someone who may have an inactive |icense
who may be under disciplinary action by the board fromactually
retiring the license, in ny opinion. Is that what you think?

MR VALDEZ: | hadn't thought about that, but, yes,
potentially.

CHAI RMAN BRASHER:  This rule was not one of the rules
that was a nodification that was sent to us. But while we're
here, does anybody have any comments? The idea is that before
you can go to retired status, you need to be in active
st andi ng.

MR VALDEZ: Correct. An active |license.

CHAI RVAN BRASHER  Ckay. Thank you.

MR BOHANNAN. M. Chair, if | may ask our general
counsel. So this is one of those amendments that in review ng
what we're allowed to do at this hearing and subsequent board
action woul d probably need to be readvertised.

MR WORD: That woul d be my reconmendation, M. Chair

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing

Transcript of Proceedings, on 03/27/2015 Page 15 of 117
1 and M. Bohannan, since this was not anmong the proposed chEESSSS
2 that were advertised. |It's okay to discuss it, but | would
3 recommend that the board not adopt this proposed change at this
4 time in support of this rule making process.

5 MR BOHANNAN:  So this would actually be -- as we get
6 coments fromthe general public fromour |icensees as well as
7 the general board nenbers, we're going to have a list of

8 proposed rule changes that woul d have to actually go back to

9 the process. So this would be one of those that would fall in
10  that category.

11 CHAI RVAN BRASHER:  But if we have those, we mght as
12 well bring themup. W mght as well let themsurface. This
13 is a good forumfor that.

14 MR WORD: Just to be clear, ny recommendation

15 M. Chair, that the board ultimately at its fol |l owup neeting
16wl be deciding on proposed changes that have been published
17 and we're specifically acting on our hearing today.

18 MR, BRASHER  Thank you for the rem nder, M. Wrd
19 Regarding part 1, M. Valdez, does that constitute it?

20 MR VALDEZ: Yes.

21 CHAI RVAN BRASHER  Let's go back to part 2, the

22 professional development. Let ne ask again, is there anyone
23 who would like to coment on part 2, professional devel opment?
24 Ckay.

25 MR THURON M. Chairman, are we allowed to nake a
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comrent fromthe board itself concerning this.
CHAI RVAN BRASHER:  Yes.
MR THURON | would like to point out on continuing

prof essi onal devel opment, which is 16.39.2.8(D), requirenents,

1

2

3

4

5 that the proposed |anguage will probably be at odds with the
6  NCEES | anguage for continuing professional conpetency. The

7 NCEES education conmttee has decided to put before the ful

8 board or the full NCEES conference a change in the basic CPC
9 language which will say that it is 15 professional devel opnent
10 hours per cal endar year, one of which should be in ethics.

11 So while this has not yet been codified in the
12 NCEES CPC standards, | suspect that it will be so this comng
13 August at the annual conference. So | just want to point out
14 at this time that our rule will be in conflict with the NCEES

15 standard.

16 CHAI RVAN BRASHER: M. Thurow, you said that one of
17  which -- is that one PDH of which --
18 MR. THURON Should be in ethics. And then also

19 using this on a calendar year rather than a biennium So,

20 essentially, what they are trying to achieve, M. Chairman and
21 menbers of the board, is to have a degree of continuity between
22 states to enhance nobility for engineers. And so they're

23 trying to set a standard for states to follow.

24 Now, this certainly doesn't obligate us in any

25 stretch of the imagination to followthe standard. But | did
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want to point out that they will require one hour of ethics,

and our current language strikes the ethics requirenent. |
understand that this will be -- ethics can still be taken and

counted towards continuing professional conpetency. But in

1
2
3
4
5 order to facilitate, again, mobility, the mobility issue will
6 require other states that continue to have an ethica

7 requirement. Those practitioners should be aware that while it
8 is optional in New Mexico should we go that route, it is still
9 required in other states and as part of the national standard.
10 CHAI RMVAN BRASHER  Thank you, M. Thurow. At this

11  point, the tine is 10:40 a.m For the record, we are joined by
12 Ms. Julie Sanora, board menber

13 M. Thurow, the forthcom ng NCEES recomendations
14 and is it one PDH ethics required per --

15 MR THUROW Yes, per calendar year. So you would

16 need two in a renewal cycle.

17 CHAI RVAN BRASHER:  (kay.

18 MR. BOHANNAN. M. Chair, if | may.

19 CHAI RVAN BRASHER: M. Bohannan, pl ease.

20 MR BOHANNAN: | would like to hear the board's

21 discussion on modifying the second |ine of that fromstriking
22 all ethics hours fromfour required bienniumto two, to have at
23 least two hours in ethics with the thought process that after
24 NCEES adopts it, then next year we could bring our rules into

25 alignment and we woul d al ready have that requirenent to be in
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alignment. | |ike where NCEES is going with annua

requi renents, educational requirements. That's one of our

bi ggest problens is getting people at the end of the year
saying, "I forgot to get ny PDH credits.” And we spend a | ot
of time on this board talking to folks about who mssed their
requirements. So | would be supportive once NCEES anends that
and adopts that procedure. As an interimstep here, | would
consider entertaining two PDHs in a two-year period. That's
just ny thoughts.

CHAI RVAN BRASHER: M. Thurow, what has NCEES
recommended in the past before this?

MR. THURON The current CPC standards pretty nuch
follows the way our current rules are witten. Again, their
enphasis, as M. Bohannan has nentioned, that they want to nake
it per calendar year rather than biennium because they find
that a lot of people are waiting till the final hour and then
junping in to get 30 hours of credit. And they feel that if it
were maintained on a cal endar year, that it would be nore
appropriate to the continuing educational conpetency that
they' re | ooking for

| believe that -- and of course, Dr. ldriss
serves on that conmttee with me. And am| characterizing that
correctly, Dr. Idriss?

MS. IDRISS: Yeah. It nakes it looking at the

mobility. And currently the rule is so different fromstate to

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing
Transcript of Proceedings, on 03/27/2015 Page 19 of 117

_ _ Page 19
state and the dates are so different. So basically what they

1
2 say is if you make it on a calendar year, then it makes it so

3 much easier. For somebody who is licensed in nmultiple states

4 it becones really difficult to keep up

5 MR THURON M. Chairman, if | may continue with one
6 other comment on this section.

7 CHAI RVAN BRASHER: I f you woul d, please.

8 MR THUROW Under 16.39.2.8(D), there's going to be
9 some |anguage changes as per qualifying activities where we are
10  adding new | anguage under part 3 of -- Section 3 of part D

11  where it states, "Short courses/tutorial and distance-education
12 courses offered through correspondence, television, videotapes
13 or the internet relevant to engineering and surveying." Their
14 language will state "Conpletion of short courses/tutorial

15  webinar or distance-education courses offered for self-study,
16 independent study or group study through synchronous or

17 asynchronous delivery method such as |ive correspondence,

18 archival or internet based education." So that is a mnor --
19 there's sone words mssing there, but they're trying to make it
20 nore in tune with the current way that PDHs are being required.
21 So we're dropping "television" and just trying to update the

22 language in that section to reflect the actual -- again, the

23 actual way that continual professional conpetency hours are

24 obtained by practitioners. It's a mnor point, but if we're

25 going to alter the |anguage and want to, again, be in line with
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1 NCEES, we mght consider it now. Again, this has not been
2 formally adopted at this point by NCEES, but | suspect that it
3 wll be placed on a consent agenda at the annual conference
4 this comng August.
5 CHAI RVAN BRASHER:  Ckay. If you woul d step back just
6 a second, M. Thurow. On the PDHs for ethics and obtain
7 annual Iy, how woul d that change the rules we have in front of
8 us here?
9
10 MR BOHANNAN. M. Chair, it would be two PDHs
11 biannual ly.
12 MR. BRASHER  For ethics.
13 MR. BOHANNAN:  For et hics.
14 M5. SAMORA: M. Chair, can | ask for clarification
15 on that? So NCEES is |ooking at making PDH of ethics a
16 requirement for one year? Is that something they're proposing?
17 MR THURON M. Chairman, nenbers of the board,
18 Ms. Samora, | think what is contenplated here is trying to
19 standardize CPC requirenments amongst the several states to
20 increase mobility. Mbst states which have sone sort of an
21 ethics education requirement in order to maintain a
22 licensure --
23 M5. SAMORA: Is that a fact? Because ny
24 understanding is that they don't.
25 MR THURON As | understand it -- | don't have the
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preci se nunber, but it is more often required than not. And so

what they are wanting to do is change it from biennium or
renewal cycle to calendar year of -- 15 hours per cal endar year
of total PDHs, one of which should be ethics. So you woul d
need two -- for our current |anguage it would take two hours

of ethics.

MS. SAMORA:  Because we've got the two years.

MR THURON But the other thing is do we want to
change it to 15 PDHs for cal endar year rather than 30 PDHs per
bi enni um

MR BOHANNAN: M. Chair, M. Thurow, | think -- if
we nake that change, | don't think we can make that change
today. W would have to go back through the rule making
process to advertise it. That's a big change to our |icensures
to go fromthe bienniumto annual. But | amin agreenment.
|'ve actual |y changed the way | renew nine to an annual just
SO -- I'mtired of the same |ooking at is this the year | need
to get ny 30.

MR THURON M. Chairman, nmenbers of the board, one
comment -- and again, | believe Dr. Idriss has pointed this
out -- is that with all of the states having different
requirements trying to figure out when your renewal cycle is in
relation to other states is problematic. So the enphasis here
of if everyone moves to 15 per cal endar year, that becones |ess

of an inportance than it is currently.
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MS. IDRISS: | think the reason probably why it's so

different fromstate to state and even staggered in hig states
|ike California because they don't want too nmuch pressure when
It comes to the tine of renewal on the staff, you know, when
you have mllions of people that have to renew at the beginning
of the year. | think probably this is why they try to stagger
it. Sothisis the reason. It looks likeit's -- it's
m nd- boggl i ng why you have to renew certain dependi ng on when
you started and on that date or when you were born or your
birthday. But | think the origin was to |essen the load, a
huge load on the staff. | think this is where it came from

So, you know, the fact is that NCEES is trying to
make mobility a |ot easier for engineers that are |icensed in
multiple states. The truth of the matter is us as New Mexico
State Board of Licensure, we don't have to abide exactly by
what the conmttee is doing, especially when it has not been
voted totally on still in the process. But what M. Thurowis
saying is -- you know, he's giving us an idea about where the
commttee is going. And it hasn't even been voted on, but this
I's where the trend is. This is where the work of the commttee
I S.

Now, certain states |ike, for exanple,
California, they don't even have any CPC requirements, period,
no CPC requirenents. Sone states require ethics, sone states

don't. So it still comes back to the state, what the State
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Board of Licensure wants to do, keeping in mnd that you want

to facilitate mobility for our |icenses.
CHAI RVAN BRASHER: M. Thurow, let ne follow this

through, then. The idea is that New Mexico would still require

1

2

3

4

5 30 PDHs every two years. |It's just that what we would require
6 wll take a 15-year tine, right? But we wouldn't be asking the
7 licensees to report that annually. It's just that we woul dn't
8 know if sonebody is getting all 30 in the [ast mnute in tw

9 years. The only way this woul d be exposed woul d be through an
10 audit, right? If somebody was audited and asked when did you
11  get those 15 PDHs, and they say | got 30 Decenber 31st, how

12 woul d you know that somebody was getting all their 15 each

13 year?

14 MR THURON M. Chairman, nenbers of the board, if |
15 recall fromour last renewal cycle that when we are entering

16 our professional devel opment hours in, that the date that they
17  were taken is part of the fields that are being filled out. In
18 line with that, NCEES is also contenplating a national CPC

19 registry where people can report their professional conpetency

20 development into this national registry, and that, again, is

21 being fornulated and is still -- the process is still quite
22  dynamc
23 But | believe that eventually what we'll find is

24 that you have a national CPCregistry that in the same token is

25 when you have NCEES send their credentials to various state
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1 Dboards of licensure nuch the same way that your CPCs will be
2 recorded by NCEES to state boards of |icensure where you are
3 trying to obtain a license. And part of that entrance into the
4 national CPC hour registry will be the dates that you took it,
5 as well as sone other pertinent facts related to that education
6 that you acquired.
7 For our nore parochial purposes, | believe that
8 that field date is already in there. If not, it could be
9 added, and we sinply make it incunbent upon the |icensee to
10 enter in the appropriate dates that these courses were taken
11 It does not seemto be that bhig of a challenge to ne. And
12 then, of course, we rely on the veracity of our |icensees to
13 faithfully report their hours and when they took them
14 MS. IDRISS: M. Chairman, | think the way we have it
15 gives alot nore flexibility for the licensees. | nean, | know
16 that it's inportant, mobility is inportant, but a lot of our
17 licensees are only licensed in New Mexico. And if you start
18 telling them you know, you have to have those 15 within a year
19 and we have to check on it and then you have to have your 30
20 wthin the tw years. R ght now we have a lot nore
21  flexibility.
22 Let's say you find a course that you want to take
23 at the end of the year or the follow ng year, that two-year
24 window gives you a lot nore flexibility. | think what you want
25 to dois really help people enhance their education. And
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putting nore and nore failures and rules just sinply makes it a

| ot harder to get licensed and to have to continue with your
|'i censure.

| think right now we have a lot nore nobility,
nuch more flexibility than going to the NCEES standard.
Because people want to get licensed in 10 states, well, they
have to junp through the hoops. But sonebody that wants to be
|icense in one or two states, | think right nowour rule is
giving thema |lot nore flexibility. NCEES says you have to
have two PDHs every two years -- or every year one PDH and
they keep track of it because they have the software and
everything and the staff. But we are not telling themwe're
not going to take the PDHs fromethics. W are saying we're
going to take up to four. But we're not saying you have to
take this, this and that. W're giving themnore flexibility.
Dependi ng on your prof ession.

You know, |ike for exanple, we are discussing at
the NCEES neeting, you know, ethics it should be sonetines
you're |ooking at business ethics. Sometines you're |ooking at
so many different facets of this topic. And when you start
| ooking at so many rules and so nmany dates, it just makes it
harder, you know what | nean? | nyself like giving the
licensees a little bit nore flexibility. And we will take the
NCEES rul es and regul ations once they vote on them but it

doesn't nean that this is the way to go. It doesn't nmean this
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1 istheway to go. That's how! look at it. You want to help
2 the public. You want to help the |icensees get |icensed and
3 get nore and more of themlicensed rather than making it |ot
4 harder on themto go through the process.
5 MR BRASHER M. Spirock.
6 MR SPIROCK: M. Chair and menbers of the board, and
7 an address to M. Bohannan's recommendation, for the purpose of
8 this hearing | like the idea to changing it to two hours
9 Dbecause we have that ability without reinventing the wheel and
10  defer any action, definition of ethics nor the change of the
11 mx of our reporting at this tine.
12 MS5. SAMORA: M. Chair, | would just like to maybe
13 reiterate a little bit of what Dr. Idriss said. [|'mall for
14 trying to make things consistent with NCEES and the whole
15 mobility issue. But | just think when the ethics came about, |
16 think at the time it sounded |ike a great idea, and what it did
17 was kind of create a situation where people were taking the
18 sane ethics class over and over again. Sonme people would argue
19 that we're supposed to be ethical anyway. So |'mnot against
20 it. | mean, | could certainly say, you know, back off a little
21 bit. But | personally would prefer to keep it the way that we
22 proposed it, which is make it an optional up to the four hours.
23 But if there's trend going toward that, | can understand making
24 that requirenent.
25 And | also reiterate what Dr. Idress said. You
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1 know, let's not make it more conplicated for people who report.
2 You've got some states that don't have any PDHs. It's
3 sacrilegious to say it, but some would say |'man engineer. |f
4 |'mgoing to progress. |'ma surveyor and |'mgoing to
5 progress in ny career, |'mgoing to |earn things on ny own just
6 to be robust intheir fields. So we're requiring these PDHs
7 and that's fine, but let's not make it nmore cunbersone.
8 | would be in favor with just keeping it the way
9 we proposed it where we elimnate the requirenent for PDHs for
10 ethics. But | appreciate that NCEES is |ooking at that.
11  wasn't aware that -- | guess they're proposing that for their
12 August meeting. | don't know. But anyway, just ny two cents
13 worth.
14 CHAI RVAN BRASHER:  This was the thinking at the tine
15 these rules were revised and it goes back to probably two years
16 or so. The thinking on the ethics was that you're ethical
17 You have ethics or you don't. You bring themto the profession
18 or you don't. You're taking a class and I'mgoing to teach
19 you. It mght be a good rem nder for you so | can teach you.
20 It's not going to make an ethical person out of somebody who
21 isn't, who doesn't already bring that to the profession. And
22 that issues arising out of ethics through the conplaint process
23 woul d be brought to the board and be judged that way. And that
24 was the reason that it was taken out and stricken fromthe
25 rules at the tine.
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1 And we al so have heard froma lot of |icensees

2 who felt like they were taking the same class over and over

3 again and weren't really getting a lot out of it. And we're

4 agreeing that you have ethics or you don't; you behave properly
5 or you don't. And your behavior is not going to be influenced
6 by taking a class. Are there any other comrents fromthe

7 board?

8 MR COOPER. M. Chairman, nenbers of the board, ny

9 opinion onthe ethics is | always Iike the four hours. | agree
10 wth Ms. Samora's coments about you have ethics or you don't
11  have ethics. That is true. But there are other things that

12 you can bring to the table. M. Spirock sent me an E-mail with
13 sone excellent coments about what that woul d mean. | believe
14  that if we're going to goinline wth NCEES with the two

15  hours, that we need to maybe put some definitions of scope of
16 classes, types of things that the board woul d recogni ze as

17 Dbeing covered under that ethics training, business practices,
18 things like that. | appreciate M. Spirock's coments on that.
19  That brought a lot of new thinking into ny game here about
20 ethics and stuff. That's all | have, M. Chairnan.
21 CHAI RVAN BRASHER:  When you' re considering whether to
22 include ethics into the requirenent or not is when we get to
23 it -- andit's in part 8 here -- the Rules of Professiona
24 Conduct. | think that we've strengthened the rules. They're
25 just alittle nmore better defined, a little nore clear on what
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I's expected in the way of professional conduct from engineers

and surveyors. That was part of the thought process that went
intoit. So that's how we got where we are today. Any other
comrents fromthe board?

MR TONANDER: M. Chairman and menbers of the board
| can certainly go with some of the |ater comments here as
well. | believe there's a reason for ethics. | certainly can
understand and appreciate the argument that you mght be
ethical or not. But | think ['ve mentioned this in a prior
board meeting that people can intend to be ethical but sinply
not understand an element or two, and having a rem nder of that
on a reqular basis may help things not come to this board,
which really shoul d be -- we shoul d not necessarily be the
peopl e who are determ ning whether or not someone i s being
ethical in the state when they very well coul d have hel ped
thensel ves and things. | think keeping those requirements in
there woul d serve that purpose.

| woul d al so sonmewhat question the idea that if
we're really trying to allow flexibility, that then placing a
limt upon the nunber of ethics credits seems contrary to that
concept. If we're trying to define flexibility on how somebody
obtains hours easier, I'mnot sure what that limtation
acconpl i shes.

CHAI RVAN BRASHER:  Any ot her comments from the board?

MR SPIROCK: M. Chair, before you go to the public,
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1 just a quick story relating to the |atest New Mexico
2 professional surveyors conference. | was privileged to sit in
3 wth M. Tonander and M. Cooper on two sections that were
4 entitled "Ethics." W didn't have any PowerPoints -- excuse
5 me, yes, we did but we didn't use them But we didn't go
6 through any prescribed presentation. It was nore of a pane
7 that related to the audience. It's somewhat nol ded ny approach
8 to mandatory |'ve got to take ethics training. Before, it was
9 okay, I'll go to the conference who is going to teach the sane
10 old stuff or is there a webinar or a pay per fee on the
11 Internet.
12 By entertaining information froman audience in a
13 panel session, a lot of the discussion went to professiona
14 conduct. It also went to the review of our m ninum standards.
15 So one of the reasons why | suggested that we defer this
16 item-- and again, |'msupporting M. Bohannan's two-year
17 requirement -- is to maybe rethink the entitlenent or the nane
18 or the requirements for what's called ethics training, nmake it
19  nore expansive and make it nore conclusionary of ethics, as
20 well as review of our standard.
21 MS. IDRISS: M. Chairman, | like this idea because
22 then we are opening it to a variety of courses, expanding the
23 definition of ethics. There are so many ways of |ooking at
24 ethics. So then you are opening it to many, nmany courses that
25 wll Took at different parts of ethics, not the very narrow
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definition of what the topic is. And then that would be very

interesting for so many different parts of the profession

Now, that, | like. But then it becomes nuch nore interesting
and much nore varied, yeah. So if you open up the definition
of ethics, then you are |ooking at many, many aspects of it, a
nuch nore interesting |ist of courses.

CHAI RVAN BRASHER:  Thank you. Any other comments
fromthe board? If you would identify yourself for the sake of
the record, that would be hel pful.

MR ROLLAG |'mTomRollag. M. Chairman and
nmenbers of the board, | have two comments. First of all, what
| think is ethical, you may not.

CHAI RVAN BRASHER:  Excuse me. Are you an engi neer or
are you a surveyor?

MR ROLLAG |'ma licensed surveyor in the state of
New Mexico and in the state of Texas. To reiterate, what
think may be an ethical practice you may not; or what you think
is ethical, I may not. And |'ve had a few occasions where |'ve
doubted the ethics of ny enployers. But | do like the biennium
i f you want four hours. Mbst courses that you take are not
one-hour courses in ethics. There may be a norning or four
hours or something |ike that. That way if you get your
four-hour PDHs in January, you can use themfor the past year
the way | understand the rules. It's not two hours per year

and two hours for the next year. |It's four hours for the
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two-year period. | think that makes it a |ot easier,

especial ly for people that are putting on semnars and whatnot.
Thank you.

CHAI RVAN BRASHER:  Thank you. Are there any ot her
coment s?

MR MEDINA:  Cood morning. M nane is Chris Medina.
|'ma |icensed surveyor in New Mexico. M. Chairman, nenbers
of the board, I'min support of the reduced two hours if it's
not going to be the four hours. | recognize the question
either you're ethical or you're not. But the experience you
get just interacting with the other professionals in the room
the person presenting the class gives you a whole new view on
areas that you may have thought that you were doing right or
going in the right direction. That's the intent to do the
right thing, but it just exposes you to different opinions and
gives it a different view fromwhat you may have previously
had.

I'malso liking M. Spirock's recommendation of
opening it up, not boxing it down just to surveying and
engineering. It's pretty diverse from business practices, the
code of conduct just as an individual. So that's a great idea
that | believe would make obtaining the ethics a little bit
sinpler. And then also open up the topics instead of just
purely ethics geared towards surveying or engineering.

The last comment is the 15 hours per year. That
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1 sounds -- inny opinion, it's a good idea conpared to the 30
2 hours per every two years. M approach on that is, you know
3 if somebody's lacking and they go all the way to the end to
4 renew and then they're going to scranble to get those 30 hours,
5 how does that protect the public? Howis that individua
6 continuing their education by cramrng sonething in two weeks
7 or two days, however long it takes.
8 So | think spreading it out gives that individua
9 the opportunity to soak up what they're learning or continuing
10 with the education instead of scranbling and, you know, maybe
11  doing two semnars at once and it could come down to ethics
12 again. You know, someone has two computers running on two
13 different websites watching a video. | don't know. | think
14 the 15 hours is a good way to go. Thank you.
15 CHAI RVAN BRASHER  Thank you. Are there any ot her
16 comments on this? Let me ask, M. Thurow, is the NCEES talking
17 about that 30 hours, the nunber 30?
18 MR THURON Only in relationship to the total hours
19 for nost renewal biennium But again, | want to enphasize that
20 they are looking for 15 hours to be achieved in a cal endar
21 year, 30 hours for two calendar years for a renewal period.
22 And again, that is sinply to try to standardize fromstate to
23 state for nobility.
24 It is not incunbent upon us in any shape or form
25 as pointed out by Dr. Idriss that we have to adopt that node
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1 unless we wish to facilitate mobility of our |icensees from

2 state to state.

3 CHAI RVAN BRASHER  Are you aware of any states -- is
4 anybody here aware of any states that require nore than 30?

5 MR THURON |'mnot aware of any, M. Chairman.

6 CHAI RVAN BRASHER: Do they all require them as far

7 as you know?

8 MR THURON No, not all states. California doesn't
9 have any requirenments because they know it all

10 MS. SAMORA:  Col orado doesn't have any, either

11 CHAI RVAN BRASHER: Al right. Thanks everybody for
12 participating here. Let's discuss part 2. And we have the

13 next part on our agenda engineering fees. This is part 3. s
14 there anybody fromthe board that would |ike to comment on part
15 3? Hearing none, is there anybody visiting today who woul d

16 like to comment on part 3?

17 (kay. Part 4 is incidental practice. Does any
18  nmenber of the board have any comments on the subject of

19 incidental practice? Hearing none, any nembers joining us in
20 our audience today want to comment on part 4? Hearing none,
21 the next itemis part 5 entitled "Surveying." Are there
22 menbers of the board that would [ike to coment on our part 5?
23 MR THURON Yes. M. Chairman, if | could, please,
24 | would like to refer to Section 16.39.5.8(G. As originally
25 published, if you go down about hal fway for experienced
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1 acceptable to the professional surveying conmttee, it states

2 that the four years of experience for graduates of a four-year
3 programin surveying must acquire this experience

4 post-baccalaureate. This is not in line with the Engineering

5 and Survey Practice Act and is in error. | have submtted as

6 anitem-- perhaps we'll discuss that [ater, but sone

7 alternative | anguage which | believe reflects the intent of the
8 Engineering and Survey Practice Act. Experience for -- if |

9 could, when we talk about experience, we have two different

10 levels. If you are a graduate froma board-approved four-year
11  degree programin surveying, you may take the land surveyor --
12 you can be considered for a land surveyor intern in your senior
13 year. Then you can acquire four years experience either before
14 or after your education to sit for the professional surveyors
15 exam So we do not want to suggest that it be

16  post-baccal aureate because this experience can be obtained

17 Dbefore you go to school

18 For related science degrees acceptable or

19  approved by the board, those applicants nust have four years
20 experience in order to take the land surveyor intern exam or
21 the fundanmental s of surveying exam Then they nust acquire
22 four years of experience after that point to sit for a
23 professional exam So for board-accepted related science
24 degrees, they need a total of eight years of experience. For
25 graduates of board-approved surveying degree prograns, they
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only require four years of experience which can be obtained

1
2 either before or after their education. The |anguage

3 submtted as an exhibit adds clarification to that and is in

4 keeping with the Engineering and Survey Practice Act.

5 CHAI RVAN BRASHER:  Ckay. So how woul d this |anguage
6 change, then, M. Thurow?

7 MR THURON VeI, in ny exhibit |'ve actually

8 altered the language. | can read you part C or paragraph --

9 excuse me, paragraph Gin its entirety if that will help the

10 Dboard. It's not that Iong.

11 CHAI RVAN BRASHER: It woul d hel p ne.

12 MR THURON Al right. Let me read this, then, into
13 the record.

14 CHAI RMAN BRASHER:  This is your proposed |anguage?

15 MR THUROW This is my proposed |anguage. Paragraph

16 Gof 16.39.5.8, "Applicants for the professional surveying

17 license will be accepted after the applicant has passed the

18 professional surveying examand has fulfilled the education and
19 experience requirenents. Successful passing of the

20 professional surveying exam does not ensure licensure as a

21 professional surveyor. To satisfy the statutory requirement

22 for board-approved surveying experience prior to licensure, a
23 candidate with a board-approved surveying curricul umof four

24 years or nore as determned by the board shall have four years

25 of experience before or after certification as a surveying
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intern. A candidate with a related science degree shall have

four years of surveying experience acceptable to the
prof essional surveying conmttee subsequent to certification as
a surveying intern. After successfully conpleting the
professional surveying exam nation, an applicant, if necessary,
will meet the licensing requirenments in the New Mexico
Engi neering and Survey Practice Act shall update the
application as provided by subsection H of 61.39.5.8 NVAC."
So I'mtrying to spell out specifically the

difference between a board-approved surveying degree program a
graduate of that, and a board-approved rel ated science degree
and a graduate of that. | have also altered paragraph Kto
just go ahead and use the king's English and say exactly what |
think the lawis intending to say. K, as anended, woul d read,
"Al'l applications for professional surveyor |icense shall show
proficiency in the English |anguage and shall have a m ni mum of
four years experience if a graduate of a board-approved
four-year surveying curriculum or eight years if a graduate of
a board-approved related science curriculumworking in the
United States under the direction of a |icensed professiona
surveyor who can attest to the applicant's ability and
know edge as a conpetent surveyor."

CHAI RVAN BRASHER:  (kay. Is the distinction then
when the experience is required?

MR THURON The distinction is you need eight years
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total experience for a board-approved related science degree,

four of which has to be after you have passed the FS exam |f
you are a graduate of a board-approved surveying curricul um

that four years of experience can be obtained before or after

1

2

3

4

5 you obtain your degree.
6 So, for instance, | have John Q surveying student
7 who worked in the industry for eight years and decided that he
8 wishes to becone a |icensed surveyor and goes to school

9 graduates froma four-year degree surveying curricul um program
10 acceptable by the board. He does not have to then go out and
11 get four nore years of experience. The eight years that he

12 acquired prior to himgoing to school is sufficient to satisfy
13 the requirenent of the |aw.

14 Now, | have Bill Belahew. | don't know. Bil

15 has a related science degree in geology which is accepted by
16 the board. He needs four years before he can becone a

17 surveying intern. It's acceptable by the board, but he needs
18 four years of experience before he becomes an LSI. Then after
19  he becomes an LSI, he needs four nore years in order to sit for
20 the professional practices exam So for one it's a total of
21 four years experience. For the other it's a total of eight
22 years experience. And for the fellow that needs four years, he
23 can obtain that before or after his education. The four years

24  for a related science nust be obtained after certification as a

25 land surveyor intern
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1 CHAI RVAN BRASHER  Ckay. What if the individual
2 obtains a degree in surveying, a bachelor's degree in surveying
3 from say, New Mexico State, and maybe the senior year right
4 upon graduation that individual is eligible to take the LS|
5 exam pass it, beconme an LSl and then follow up with four years
6 to become eligible to take the PS exan?

7 MR, THURON That four years coul d be obtained prior
8 to obtaining his LS|

9 CHAI RVAN BRASHER:  (kay. So he has four years

10  experience doing surveying in sone responsible capacity. Then
11 he gets a degree in surveying and he's eligible for the LS|

12 Then he's got another four years to take the -- so where is the
13 LSl -- why is there an LSl step, then, if he gets the degree in
14 four years? Does he nove right to PS?

15 MR THUROW If his experience is acceptable to the
16 board, he could go fromLSto PS. O course, they are two

17 different exanms testing two different -- the fundanental s of

18 surveying examis essentially a know edge based exam The

19 principles and practices examis a conbination of both

20  knowl edge and experience.

21 So you see, the thought process is here. And the
22 way this has been interpreted in the past by the surveying

23 conmttee is that your experience, as long as it's progressive
24 and under the guidance of a |icensed professional surveyor, can
25 Dbe obtained before or after your educational requirenent is
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satisfied for those in a four-year surveying curriculum |[f

you are sinply -- again, the other side of this coinis that if
you are in a programthat is a related science degree, let's

say it's forestry, your LSI requirenent is four years of

1

2

3

4

5 experience prior to becomng an LSI, and that's actually

6 codified in the Engineering and Survey Practice Act. So we

7 cannot alter that nor would I think we'd wsh to.

8 But again, we are enphasizing here that the

9 four-year surveying curriculumessentially offers you a direct
10 path to licensure, where a related science degree will lead to
11 licensure but not as a direct path. You need nore experience.
12 MS. IDRISS: M. Chair, | wanted to ask M. Thurow a
13 couple of questions. So, bhasically, what you're looking at in
14 your amendment is two issues, right? To clarify the difference
15 and experience requirement between a related science which is
16  accepted for surveyors and when you are comng from an

17 accredited or board-approved board. So eight years versus

18 four. So that's one issue.

19 And the other issue is you want experience
20 pregraduation to count for towards your |icensure which right
21 nowis not accepted, right?
22 MR THURON No. Right now | believe that the
23 insertion of post-baccalaureate into the contenplated rules is

24 a flat-out blunder
25 MS. IDRISS: What is the current status right now?
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1 MS. SAMORA: It was a mi stake.
2 MR THURON W like to say blunders, because
3 mstakes are different than blunder. Now, if | could please,
4 M. Chairman, menbers of the board, | would like to read from
5 the Engineering and Survey Practice Act 6123-27.3, specifically
6 E "If otherwse qualified, a graduate of a board-approved but
7 related curriculumof at |east four years to be considered for
8 acertification as a surveying intern shall have a specific
9 record of four years of conmbined office and field
10  board-approved surveying experience obtained under the
11 direction of a licensed professional surveyor. Cass tinme wll
12 not be counted in the four years of required experience, but
13 work prior to or while attending school may be counted for four
14 years of experience at the discretion of the board." Am]
15 reading on the right -- I"mreading the wong part of that.
16 I'msorry.
17 MS. SAMORA:  That's a bl under.
18 MR THURON That's a blunder. Gve ne a nonent,
19 M. Chairman. | want to reacquaint myself with what | thought
20 was a menorized section of the Engineering and Survey Practice
21 Act.
22 MR BOHANNAN. M. Chair, if | may ask --
23 MR THURON |'msorry, M. Bohannan. | should be
24 reading fromit 61.
25 CHAI RVAN BRASHER: Wi ch paragraph?
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MR THURON Nunber 5. "If graduated froma

boar d- approved four-year related science curricul um
specifically defined by the board rules, has a mninumof four
years of board-approved experience subsequent to certification
as a surveying intern," okay? So the Engineering and Survey
Practice Act specifies that they nust obtain this

post - baccal aureate, but that does not apply to the graduate of
a surveying curriculum which is what | was reading in error to
begin with.

So this is not a newdistinction. This is the
way that we have interpreted this section of the act for quite
sometine, at least all of ny long two years on the bhoard. And
| believe that what was proposed in the rule as being
post - baccal aureate when referring to graduates of surveying
curriculumfour-year degree programs was placed there in error
and shoul d sinply be stricken and the new | anguage inserted as
suggested in order to succinctly clarify this issue in the mnd
of our licensees and potential |icensees.

MS. IDRISS. So, bhasically, M. Thurow, what you're
doing is keeping it the same requirenent for related and
boar d- approved program post- and pre-baccal aureate, right?
You're keeping it the same, but you are adding an additiona
four years for related.

MR THURON |'mnot adding it. That's been there.

That's in the |aw.
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MS. IDRISS. It's required eight years?

MR. THURON Yeah. Because to become a |and
surveying intern if you are a graduate froma related science
degree, you need four years of experience before you can become
an LSI. So once | becone an LSI, | still need four years of
experience to sit for the PS exam | mean, | would [ike to
cal | upon the other surveyors that are sitting around me to
either substantiate or point out the error in ny
i nterpretation.

MR BOHANNAN. So the intent is if you'rein a
surveying curriculumand you' re surveying for somebody while
you' re going through school, it's really encouraging that
education work portion. And in contrast, is if you're comng
in wthout any experience at all, you want to make sure that
those candi dates have the experience as well as the education
before they becone |icensed. But it also -- does this prevent
someone who has got a four-year degree in related science, they
are working while they're going through that for a |icensed
surveyor, woul d you count that as their curriculumor meeting
their requirenments?

MR THURON No, because what the |aw specifically
states is that the experience is obtained subsequent. And
that's the inportant word here and the one that | was | ooking
for earlier. Again, reading this from6123-27.4 A5, "If

graduated from a board-approved four-year related science
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curriculumas specifically defined by board rules, has a

m ni mum of four years of board-approved experience subsequent
to certification as an intern.” So you've got to beconme an
intern first. And then after you becone an intern, you stil
need four nore years of experience subsequent to an intern
Now, how do you become an intern? That woul d be the next
| ogi cal question. But certification of a surveying -- let ne
find that specifically here.

MR BOHANNAN: | think that's actually my questionis
how do you becone an intern?

MR THURON Well, you've got to be of good noral
character. "Has obtained at |east senior status in a
boar d-approved curriculumin survey." So | don't have to have
any experience. | just have to go to a surveying curricul um
program In ny senior year the school is probably going to
nmake me take the fundanental s of surveying exam And | believe
that's part of their exit of conpetencies. "Has three
references. After acceptance of the application, the applicant
shall be allowed to take the program exam nation for
certification as a surveying intern. Upon successfully
conpl eting the exam nation and approved four-year surveying
curriculum then by action of the board the applicant may be
certified as a surveying intern."”

Now, part D, "The certification of a surveying

intern does not permt you have to practice surveying. It's
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sinply intended to denonstrate that the intern has obtained

certain skills in surveying fundamentals and is pursuing a
career in surveying."

E, "If otherwise qualified, a graduate of a

1
2
3
4
5 board-approved but related curriculumof at |east four years to
6 be considered for certification as a surveying intern shal

7 have a specific record of four years of conbined office and

8 field board-approved surveying experience obtained under the

9 direction of a licensed professional surveyor." (kay. So you
10 need -- related science you need four years of experience to

11 even sit for the intern exam okay? Once you beconme an intern
12 you pass the fundanental s of surveying, you still need four

13 nore years of progressive experience under the tutelage of a

14 licensed professional surveyor for a total of eight years

15  experience, four to beconme an intern, four nore to take the

16  professional surveyors exam This is always how we've

17 interpreted this. Wat changed was the way it was codified in
18 the proposed rules, and |'msuggesting that that was in error

19 MS. SAMORA: M. Chair and nenbers, | think we've

20 kind of fleshed all this out already. A blunder was just nade,

21 and so we just had the wong |anguage in there. | believe

22 that's all.

23 MR. THURON That is correct.

24 MR SPIROCK: M. Chairman, menbers of the board, in

25 lieu of further testimony in Exhibit Nunber 15, |'ve |ook at
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1 M. Thurow s proposed changes to the amendnent and | totalﬁ;ge46
2 concur withit.

3 MR. BOHANNAN:  Could | ask our counsel to | ook at

4 those proposed amendments to see if they're subsequent enough

5 that they could be adopted at our board neeting today or we'd

6 have to --

7 MR WORD: M. Chairman, nenbers of the board,

8 think these are consistent with the proposed rule and could be
9 accepted if the board chooses to pursuant to this notice as

10 part of this rule making process.

11 CHAI RVAN BRASHER:  Before we leave this, let me ask a
12 question, M. Thurow |s there any situation under which an

13 applicant would not have to take the LSI, could just go through
14 a conbination of education and experience, just go right to the
15 PS exan?

16 MR THURON M. Chairman, nmenbers of the board, | do
17 not believe that is possible. W are required, | believe, by
18 the Engineering and Survey Practice Act to take this multiple
19 steps. LSI, again, primarily because it is two separate and

20 the distinct exans. The fundanental s of surveying is quite

21 different fromthe professional practices exam

22 CHAI RVAN BRASHER:  There's no such thing as a waiver,
23 then, for the LSI?

24 MR THURON No, sir.

25 CHAI RVAN BRASHER:  Ckay. On the subject, any menbers
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1 joining us today like to coment on this?

2 MR BAKER: Jereny Baker. |'ma PE and currently

3 working on ny PS. And this rule would affect nyself and

4 several others that are in the surveying programright now at

5 NWBU that are currently enployed in the surveying profession

6 gaining valuable real-world experience. M position isn't

7 going to change after | graduate where | work at. Surveying

8 conpanies are generally pretty small. [|'mstill going to be

9 doing the same thing after | graduate. As | amnow, it's

10 not -- the four years prior to like M. Thurow was saying

11  before, that's how the board had always interpreted. Wile

12 you're working you go to school, you gain experience. Wen

13 you're done after passing the fundamentals of the surveying

14 exam then you can apply for your PS. And if the board -- they
15 still have the discretion. [f the board finds your experience
16 to be acceptable to them then you can. [If you are only doing
17  construction surveying, you're not going to be allowed to take
18 the PS and become a professional surveyor because there are

19 rules that you have to have three years in boundary surveying
20 specifically. And so they still have the discretion to accept
21 your experience or not accept your experience, so there stil
22 is another check besides this. But fromny understanding it's
23 always been interpreted that year experience prior to
24 graduation, you would be able to get your PS.
25 CHAI RVAN BRASHER: I nci dental |y, engineering would be
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a related science degree.

MR BAKER: May | say sonething on that, too? It's a
rel ated degree; however, the related degree al so has
stipulations on it. You have to have a mninumof 18 credit
hours in surveying, which would be an equivalent of a mnor in
surveying. And there are also stipulations on which classes
that the board wants you to take as an advisory opinion. Also
in these rules changes, it's going to take that advisory
opi nion and put theminto these rules changes that we're
tal king about today.

CHAI RVAN BRASHER:  Thank you.

MR. THURON In response to your question,

M. Chairman, yes, engineering is a related science degree. |
woul d qualify that, though, personally by saying civi
engineering is a related science degree, aeronautica
engineering is not. And that is only ny personal view.

CHAI RVAN BRASHER:  Are there any other comments?

MR MEDINA: | just have a question. Are we
continuing on the same section of the 16.39.5 or are you guys
going to junp to the next one on the agenda? Because | do have
questions on further itenms of paragraphs.

CHAI RVAN BRASHER: What we're going to take up is we
have been discussing part 5, the surveying. And our next item
is the licensure for mlitary service menbers. It's an

amendnent to the rules. Do you have nore comments on part 5?
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1 MR. MEDI NA:  Menbers of the board, on item
2 16.39.5.10, the practice of surveying, | have a couple of
3 coments. And | guess |I'd like to introduce this as an
4 exhibit. | mssed the first part where you were asking for
5 additional exhibits. | was wondering if | could offer this.
6 CHAI RVAN BRASHER: W' || take it.
7 MR MEDINA: |'d like to introduce a nodification to
8 paragraph A and paragraph B
9 CHAI RMAN BRASHER: OF 16.39.5.10?
10 MR MEDINA: Yes, sir. Currently, the paragraph
11  reads, "A person or any organization shall not advertise or
12 offer to practice surveying work or accept such work unless the
13 person or nenber of the organization is |icensed by the board
14 and is legally able to bind that organization by contract."
15 I'd like to further add a statement stating after that
16  sentence, "person and organization nust register with the board
17 and provide an affidavit stating said person is able to bind
18 said organization by contract, and that person has the sole
19 discretion on all survey matters.” And the reasoning behind
20 this is we're seeing conpanies offering services that don't
21 have a licensed professional on staff and they're comng in at
22 the tail end and either bringing themon as an enployee, but
23 they're not able to bind the conpany or the conpany is doing
24 all the direction, overseeing of the site, and the individua
25 is comng in and, say, rubber stanping or just not reviewng it
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and just stanping it and taking whatever their payment is. So

|'d like to see sonething that kind of has a little bit nore
definition than that.

Second, I'd like to add a paragraph B or replace

1

2

3

4

5 paragraph B or maybe B.1 and add "A person |icensed by the

6 board shall only represent a single organization as the

7 licensed surveyor in responsible charge and thensel ves as an

8 individual entity." | was trying to work the wording on that.
9 But the sane thing. There's situations that |'ve come across
10 where conpanies are offering professional services, and an

11 individual -- 1I'ma surveyor, so individual surveyors comng in
12 and representing five or six conpanies, providing the stanp.

13 The conpany is providing the crew, the equipment, directing the
14 work, and then an individual is comng in after it's |icensed
15 and stanping it. And there's organizations or conpanies that
16 don't enploy the proper professionals on the staff and they're
17 kind of skirting around the [oft, in ny opinion. And I'd Iike
18 to see sonething done to police the profession. The conpanies
19 are comng in and, you know, |'masking the question, "Is your
20 licensed surveyor an enployee? Yes, he or she is an enpl oyee.
21  Are they able to hind the conpany? No, they're not." And then
22 explain to themthe practice act, and then | o and behold a

23 document is created saying so-and-so is now an officer or able

24 to bind the conpany. So I'mlooking at ways that the board or

25 the rules could help out inelimnating this type of practice.
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1 That being said, that's ny questions or comrents.
2 MR SPIROCK: In reviening M. Medina's coments from
3 the floor and going through my own experience, | would endorse
4 trying to incorporate those concepts subject to further
5 awardsmanship. In the state of Arizona, there's not a problem
6 wthregistering me as an engineer. But | still annually
7 register nme as the responsible person for surveying services of
8 the state of Arizona. |It's not a hard thing to do and m ght
9 involve sone additional staff work, but it sure cuts to the
10 quick about who's in responsible charge of doing the work. So
11 | woul d endorse M. Medina's coments.
12 MR BOHANNAN: | think we have skirted around this
13 issue. We've actually seen this in other states. |In other
14  states you actually have a firmregistration as part of their
15 requirements, and we don't have that under our rules. And it's
16 sonething that we've talked about for ny two years as well on
17 the board that I think needs to be entertained. | think it can
18 go along way. | think there's a lot of discussion as far as
19 mltiple licenses and multiple conpanies.
20 | can think of a couple of individuals that | did
21  work with that actually have several conpanies and they operate
22 within the guidelines. What you've described sounds |ike you
23 need to talk to staff and maybe have them do sone
24 investigation. It sounds like there's some violations of the
25 act going on currently. So | think this is one of those areas
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that | think we need to probably put on our next rule change

area for further discussions, but | would also support the
registration of conpanies. Texas does it, Colorado does it. A
few other states do it as well.

MR SPIROCK: To clarify, Ron, you mean the
regi stration of individuals within conpanies that are in
responsi bl e charge for hearing provisions for service and
saying they are the responsible register

MR BOHANNAN:  Yes. And it's very conplex. And so,
yes, | agree with that clarification, but it is very conplex.
But it goes back -- Cklahoma is a real good exanple. And we've
seen a lot of violations that have cone out of Cklahoma where
the individual is licensed in Cklahoma but his conpany is not
licensed in Cklahoma. It's a violation of their act and their
rules. So that's one of the things that |'d like to see here
too because we've actually had a couple of cases where the
firm we thought, was practicing engineering but was not
| icensed as an engineering firm was using a |ot of
subcontractors, and it gets into a very conplex situation. But
| think it's worthy of this board to take the tine and effort
to nove that forward.

CHAI RVAN BRASHER: | agree with M. Bohannan
M. Medina, if you' ve got some specific instances of specific
conpani es and individuals licensed or otherw se, let me suggest

you take it to the board office, M. Valdez specifically, and
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see if there's a basis for a conplaint there. But | think

understand exactly what you're talking about. And we'll take
this up in the future, this idea of maybe the |anguage coul d
use some clarification here to decide or maybe the rules could
be a little nmore clearer or forceful about who can be
considered as being able to contractually obligate a conpany.
Qver the past year or so, |'ve had discussions over specific
instances |like that. As an engineer |'ve had experience with
using surveyors who it seems as though they're representing
several different conpanies at the same time, and it sort of
begs the question of how they can actually be doing this and
can they really contractually obligate

Some of the discussion that will conme out of this
will probably be along the lines of a surveyor being a
subconsul tant to, say, an engineer or an architect who enters
into an agreement with his client that he can contractually
obligate the conpany for the purposes of that particular
project, as opposed to -- M. Spirock

MR SPIROCK: M. Chairman, |'msmling because |

nentioned that you were at the ethics round table and that was
your presentation. | had been in Mam representing a client
who was with the Corps of Engineering and surveying. And |'m
not an engineer, so | stopped that negotiation and called ny
engineer to fly to Mam. It was an interesting topic.

But ny comment right nowis are there any
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1 provisions of M. Medina's intent that could be included for
2 our consideration for this rule if you choose, defer the nature
3 of the topic or defer registration to a |ater date?
4 CHAI RVAN BRASHER: Wl |, | think that subject to the
5 opinion of our counsel, M. Wrd, it seenms to ne that we can't
6 insert language into our rules right now
7 MR WORD: M. Chair, if | may, nenbers, | don't mean
8 it as a blanket statement, but |'mhearing M. Medina's
9 suggestion. And again, | haven't had a chance to read your
10 proposed | anguage, but | heard you talk about a requirenent
11  that the parties submt an affidavit substantiating this, and
12 think that's an affirmative obligation that goes quite a hit
13 farther than what's in the proposed change that's been noticed
14 in this hearing.
15 CHAI RVAN BRASHER:  The point being it's not that --
16  the words he offers, if you took themall at face val ue,
17 procedurally we can't insert theminto this right now. But the
18 subject is -- but the issues he surfaced here, we will
19 incorporate it into our forthcomng discussions on the rules.
20 MR WORD: |f a proposed change differs substantially
21 fromthe proposed rule change that's been noticed, there is a
22 question of whether or not the board should do it in this
23 hearing. It's not black and white in the law, but ny advice
24 woul d be and al ways woul d be conservative on these matters.
25 |'msubmtting that | hear this as a pretty significant
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1 affirmative requirenent, the requirement that a party submt an
2 affidavit. And | would just caution the board to consider --
3 CHAI RVAN BRASHER:  He's not commenting on specific
4 wording of any specific rule change itself. | think he's
5 suggesting an additional change.
6 MR MEDINA: It's kind of open for discussion. The
7 wording on both items is -- | know |I'mpushing the limts of
8 interpretation. The big thing I'mtrying to get at is how do
9 certain things protect the public. And itemB, with an
10 individual offering or purporting to be an enployee of severa
11  conpanies and stanping these documents, how is that protecting
12 the public. It's opening up to errors. If he or she is not
13 overseeing, directing, supervising the type of work that's
14 Dbeing done and the approach, at sonme point something bad is
15 going to happen where it's going to involve dragging in a snal
16 | andowner or somebody that doesn't have any money into a
17 lawsuit or who knows what. But it doesn't help the public at
18 all by rubber stanping these surveys. And I'mcomng froma
19  survey point of view | don't know on the engineering how
20 there's that type of same situation. This is ny area, what |'m
21  exposed to. But | will turn this over.
22 CHAI RVAN BRASHER G ve that to M. Val dez.
23 MR COOPER M. Chair, nenbers of the board, one of
24 the things about this practice of surveying -- | really fee
25 that we need to defer this and give it sone real workover. The
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1 thing that | have seen i s conpanies obtaining contracts and
2 then going out and getting a |ow hid on a survey and
3 engineering. |'msure sone of you board nenmbers here are
4  famliar with a cell phone tower issue in the past. M. Wrd
5 is shaking his head right there. That's a very thorny issue.
6 I'mfamliar with a couple of conpanies that were doing that
7 because they called me personally [ooking for a low bid on the
8 surveying services. They had the contract and now they needed
9 somebody to do the survey, and | absolutely refused to do that.
10 So that is a big issue. Not so nuch on the
11 rubber stanping. | think we got nost of those guys out of
12 here. There are still a few of themaround, but -- | nean from
13 a surveying standpoint. A few of them have passed away that |
14 know. A few of themwent out of business and retired. And
15 this section here also practices surveying and | believe is in
16 the practice of engineering, is it not, M. Bohannan? And
17 think that's something in the portion of the act should also be
18 added. | firmy believe we need to do as M. Medina has
19  suggested, do some new | anguage on this. Thank you
20 CHAI RVAN BRASHER:  Any ot her comments or questions of
21 M. Medina?
22 MR MEDINA:  Thank you.
23 CHAI RVAN BRASHER:  Thank you very nuch.
24 MR VALDEZ: Just a quick conment regarding
25 M. Medina's proposal. Based on ny history with the board,
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this issue has come up quite a bit -- these issues have come up

quite a bit on the surveying side with conpanies hiring one
surveyor for different conpanies, things like that, nore so
than the engineering discipline. So it is an issue that needs
to be addressed and has been discussed by the board. So

woul d recommend that the board take it under consideration

CHAI RVAN BRASHER:  Thank you. | agree.

MR. COOPER. M. Chairman, board nenbers, | have
specific know edge of the failure of this. A conpany was
hired, received a governnent contract to save the Canyoncito
National Park north of Santa Fe. They obtained a surveyor who
| know personal ly, did the survey. And as much as | can gl ean
fromit, the conpany that hired himwas running the show and
the surveyor prepared a product that was not in conformance
with the requirenents. |t took five -- four years to get
him-- he was paid, everything was taken care of. But it took
four years for the government to finally decide to abandon that
conpany and go with a new surveyor to fix the problens in that
whol e procedure. How do | know? Because |'mthe one that got
hired to fix it.

So ny client was harmed with four years of delays
because of this situation. This is going on 14 years now and
he was harned for al most four years by this type of practice, a
conpany getting a contract, hiring a surveyor to go out and do

it, collecting their cut and paying what | believe was a very
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mni mal anmount to the surveyor, in ny opinion, because he told

ne how nuch he got paid. So that's all | have.

MR. BAKER: M. Chair, M. Cooper, | appreciate your
comrents. |'mgoing to have to disagree with you a little bit
on the comment that you said that is kind of going by the
waysi de because of a lot of the guys that are rubber stanping.
|'mnore like M. Medina. |'ve seen it quite a hit recently.
Sout heastern New Mexi co has been busy, can't get enough people
there. "I'll stanp for your conpany, no hig deal. You're an
engi neering conpany. You provide engineering and surveying
services. You don't have a surveyor, I"Il stamp for it." |
think it is a big issue. W do have some exanples that could
be model ed off of. One, RLD which has the contractor's
| i censes under them They have rules in place. The contractor
Is -- the license of that contractor is bound to a conpany.

M. Bohannan, you had said earlier that some
peopl e have multiple conpanies that they represent. That's
true. The contractors can do it as well, as long as they're an
owner of the conpany. So | don't anticipate that that would be
a problem But | think that we do need to have a firm
regi stration just because of these issues that we see. | don't
see it as much on the engineering side as | do on the surveying
side. But | nean, like Cklahoma has a firmregistration.

Texas has a firmregistration. And | think that we really need

to ook at getting New Mexico on board with that as well.
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Because | do see one individual representing several different

conpani es or one conpany being represented by several different
conpanies. So I'mconpany A. \Well, if | need a survey, |'m
of fering surveying services and maybe surveyor B that has a
conpany over here will take care of it if it'sinthis area, or
surveyor Cif it'sinthis areawll stanp it.

CHAI RVAN BRASHER:  How do you see firmregistration
as addressing that? |s the idea that firmregistration
woul d -- they have not registered unless they have sonebody who
had dedi cated just to that conpany?

MR. BAKER: Because your license is bound to your
conpany. You can't stanp for another conpany. You can only
sign and stanp and seal docunents for your conpany or whatever
conpany you're working for. And individuals, also. | can
stanp for -- let's say for Pedigree; that's who | work for. |
can stanp engineering documents for themcurrently. O if |
have sonething that |'ve disclosed -- and that's a requirenment,
too -- | have to disclose to themif I'"mworking on a project
outside of that and get approval. | can stanp for nyself as
well. But | can't stamp for M. Cooper's conpany or anyone
el se's.

So | think that's how you nail it down is you
can't stanp for that conpany. Then if they are stanping for
it, then it's easier toturnit into the board and say this is

the relation, guys. Because right nowit's almost inpossible
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1 to have a violation. You can have one person stanping for five
2 conpanies, and they're not in direct charge of those enployees.
3 They can't be if they're not in charge of the enployee.
4 CHAI RVAN BRASHER  Ckay. M. Spirock.
5 MR SPIROCK: M. Chairman, a question as a menber of
6 your board. |'mtotally naive about the process of dealing
7 withall of the regulations regarding review of these words by
8 the archival and records department, publication in the
9 newspapers and whatever nmedia. | thought that the intent of
10 these rules hearing was to listen to testinony and then provide
11 for another date in the future to consider those. It could
12 even be this afternoon. And then perhaps as a board vote on
13 the acceptance of or the nonacceptance with your concurrence
14 for proceeding to revisions to those words that address the
15 very testinmony we just heard. But the idea of saying, oh, stop
16 it if it is a mgor conflict we have to re-advertise. O if
17 it's mnor, it's like M. Thurow s reconmendation were hardly
18 accepted as being mnor and a good clarification, we could act
19 on themthis afternoon. So | have the question: How do we
20 incorporate M. Medina's comments, the comments fromthe
21 public, deliberate about them suggest the words that ought to
22 be acted upon and proceed forward?
23 MR WORD: M. Chairman, nenbers of the board
24 M. Spirock, I'mhappy to talk to you during a break and
25 explainalittle bit more of the process. | don't want to take
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1 upthe time of the hearing. But the hearing process is
2 governed by the Qpen Meetings Act and the Uniform Licensing
3 Act, and the basic notion is there has to be proper notice.
4 And the notice given of this hearing was that the board was
5 considering changes to part 5, including there are changes
6 proposed to 16.39.5.10(A), in that M. Medina, as | understood
7 it -- again, | haven't had a chance to read his proposal -- was
8 to add a sentence, which, as | interpreted what he read to us,
9 is apretty significant substantial -- pretty significant
10 affirmative obligation on the part of the parties to submt an
11 affidavit. And right now the only proposal is to add words or
12 accept such work to the currently, which in 16.39.5.10(A) And
13 | think the proposal arguably goes far enough beyond that it
14 woul d require the board to consider taking that up at its
15  subsequent rul e hearing.
16 M. Thurow s proposed changes were to the
17 language that is in the proposal, the new |anguage that's
18 proposed in that part. And he was tweaking that |anguage,
19 Dbasically. This is new language that was not part of the
20 proposed changes that the public was notified of and that the
21 board is considering today. Sorry if I'mnot naking that
22 distinction clear
23 MR SPIROCK:  You've made that distinction clear even
24 though you're not general counsel. | understand the
25 definition. This stuff has being going on since 2012 at ny

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing

Transcript of Proceedings, on 03/27/2015 Page 62 of 117
Page 62
1 first nmeeting in Decenber where there were words. The words
2 have been hammered out since 2012. Be a good boy. Wit for
3 therules here. |'ve waited for M. Valdez to dissemnate the
4 corrected words that were discussed prior to Decenber of 2012,
5 which took until March. | have told people in good faith at a
6 public semnar with NWPS that you'll get your chance of
7 submtting words and hear how this process goes. And |'m
8 suggesting since we have a neeting scheduled in April and again
9 in June and probably again in August that items of inport under
10 these rules here that have an imediate effect and shoul d be
11 considered, be allowed to entertained at a date certainable and
12 not just studied.
13 MR BOHANNAN: M. Chair and menbers of the board,
14 Dbeing on the rules commttee -- and we wel come you to be on the
15 rules conmttee -- | appreciate your frustration and
16 understand the sane frustration because |'ve been on two years
17 as well. W now have the protocol down where our intent was to
18 adopt everything that we can today and start imediately on the
19  next process of many of those rules changes. The process has
20 to goto the board for review, it has to go to the archives, it
21 has to be published and then we set a date. That's the actua
22 process for the rules changes.
23 Qur intent -- or at least ny intent was to take
24 those things that we could not approve today and roll those
25 into the rules conmttee inmediately and start discussing those
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changes so we can do another iteration and we want to get it

done this year.
MR SPIROCK: M. Chairman, M. Bohannan, thank you.

The words "immediately" and "it's ny intent to roll on," |

1
2
3
4
5 think we've satisfied at |east with ny current admnistration
6 CHAI RVAN BRASHER: Wl |, good. Because M. Medina
7 makes a good point. He has brought up sonething that | have
8 been discussing, discussed with Sal Deal, a former nember here,
9 and M. Thurow for the past year or so. So exactly his

10 situation -- the rules were in progress. They were worded and
11 they've gone to the archives and they've been put in the

12 correct font and sonebody's corrected our grammar, and so

13 forth. They have been fornulated and they were in a process

14 right now.

15 But what he raises is sonething that |

16  specifically -- | can't even propose the |anguage. |'mnot a
17 surveyor. | know what he wants. | need it too as an engineer

18  And he makes a very good point | want to see addressed. And

19 really don't want to bow wave this out into the future. Just
20 follow ng the procedural rules on getting these things

21 published and advertised and heard takes forever. [t takes an
22 awful long tine.

23 MR, BOHANNAN. M. Chair, we actually now have the

24 definitive process that we can actually try to get that done in

25 atimely manner. But it also needs to be vetted correctly.
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And that's one of the things that these rules have been done

so. They've been vetted. We're finding things that have not
been vetted that need to be expanded. But those need to betted
and we really need to work on themclosely because there's a
| ot of instances where we need to really think through the
downsi de.

MR THURON M. Chairman, | believe that the board
can address sone of M. Medina's concerns under the current
| anguage, and | woul d suggest that the surveying conmttee wll
| ook anew at this problemand pursue renedial actions under the
current |anguage of both the rules and the Engineering and
Survey Practice Act. So we're not going to brush this under
the table. | believe the remedy is there and we will pursue
it.

One final comment. This NCEES nodel rules, |
believe it is 110.2, if I'mnot mstaken -- that could be in
error -- addresses this specific issue. And as we nove forward
with future interpretations of the rules, that we [ook to the
NCEES nodel rules as a guide in fornulating our own |anguage in
our particular admnistrative code.

CHAI RVAN BRASHER:  Thank you. The issue that
M. Medina has raised today, though, this is every day. This
has gone on every single day. And | agree with him \Wen sone
| anguage is put together, when something very specifically is

inserted into the rules that addresses his concern and nine on
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the same topic, | would expect there will be a list of other

peopl e who will oppose it, people who are going to be in
opposition to this. Procedurally, what do we do. How can we

proceed with -- what's our procedure for nodifying the rules

the publication process with archives. The public
notification, have another hearing for a second round of rules.
MS. IDRISS: That's the way it should be.
CHAI RVAN BRASHER  That's what we'll be doi ng.
10 MR SPIROCK: M. Chairnman, can you schedule that for

1
2
3
4
5 beyond what we do today. Do we rewite them Do we go through
6
7
8
9

11 a date certain in the future?

12 MS. SAMORA: | think it needs to be assigned back to
13 the rules committee and let themlook at it. | think Ron has
14 indicated that we can commt to following it through this year
15 That would be a great idea.

16 MR, BOHANNAN. M. Chair, just to reiterate, so it
17 goes to the rules committee. The rules conmttee can take --
18 we can use the NCEES guidelines, to start with. W can take
19 input from-- suggested |anguage fromthe general public. They
20 would fornulate a change to the rules. It has to go to the

21 board. The board has to reviewit. The board has to act on
22 it. It then goes to the state archives process. Once that's
23 done, it cones back to the board, and we set a date at that

24 tinme for a public hearing.

25 MR SPIROCK: And the professional surveyors
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conmttee has a chance under our current board structure to

del i berate and discuss this as a commttee to provide
recomendations to you?

CHAI RVAN BRASHER:  Sure.

MR BOHANNAN. We're not limted by the
participation. You're nore than welconme to be put on the rules
comm ttee.

CHAI RVAN BRASHER:  That's the process we have to get
through today and this does go back to 2012. There's sone good
reasons and bad reasons for it taking this long, but going
forward I'moptimstic that this will nmove faster

MS. IDRISS: M. Chairman, | have one nmore comment on
this topic. Reading 16.39.5.8 now, this big problem these
people are already in violation of our rules and our act. They
are inviolation. They can be disciplined. W have a big
problem But right now currently if they are brought to the
attention of the board, they can be disciplined right now
Because, | mean -- and | agree the |anguage needs to be brought
back to the rules conmttee and thank themeven nore. But
legal |y able to bind that organization by contract? You can't
just junp -- they can be prosecuted right now. They need to be
brought to the attention of the board.

CHAI RVAN BRASHER:  Yes. | think sone of the people
who are |icensees we're tal king about today are setting

thenself up to be legally -- or to bind several organizations
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1 at the same time. And | think what M. Medina is saying is

2 that's not practical. How can they really be doing a proper

3 job when they're able to bind. They're working for so many

4 people at that |evel beyond being just an enployee but actually
5 being Iike an officer of the corporation.

6 By the way, what will come out of this today is

7 this topic right here, but | think as we go through this we'll
8 find other itenms that we will go back to the rules process on

9 Are there any nore coments on this one from anybody?

10 MR ROLLAG M. Chairman, menbers of the board, |ast
11 time | was here | had nentioned ethics. In ny opinion, for ne
12 to stanp sonebody's thing and it says that |'msaying the

13 survey was done under ny supervision, if | stanp that, it had
14 to be done under ny supervision. And | think that ethically

15  when we were doing that, we violated ny ethics code.

16 But | have a question on 16.39.5.12. And |'m

17 asking more or less for a clarification. To find that a

18 surveyor in El Paso, for exanple. And | have ny degree in

19 geology or forestry or engineering or whatever, and |'ve been
20 practicing surveying for the |ast 15 years, but | do not have
21 the 18 senmester hours in surveying that is required. | have
22 many years of experience. | amnot able to ask for an
23 endorsement. |s that ny correct assunption?
24 MR THURON |'Il defer to M. Valdez.
25 MR VALDEZ: M. Chairman, menbers of the board, and
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1 M. Rollag, this section defines in what year were you

2 initially licensed in this proposed -- excuse me for a lack of
3 words, but on this concept on this imginary situation when was
4 the individual initially licensed in El Paso, Texas.

5 MR ROLLAG Let's say 1992. Do you go to B?

6 MR VALDEZ: W would look at letter C licensure,

7 prior to July 1st of 1995. So that individual would need to

8 neet the requirements at that tinme. Letter C. If he was

9

initially licensed in 1992, they would fall under letter C or

10 letter D

11 MR SPIROCK: Qur requirenents.

12 MR VALDEZ: Right. Those were our requirements at
13 that time.

14 MR ROLLAG | was just curious because | hear a |ot

15 of conplaints that | can't practice in New Mexico because they
16 won't accept nmy degree. And that's the reason | hear a |ot of
17 this stanping. This survey has got a New Mexico stanp, have
18 himstanp your survey. |'mnot saying the survey was done

19  poorly, but the guy that's stanping it did not supervise it.
20 Thank you.

21 CHAI RVAN BRASHER:  Thank you so much. Are there any
22 other comments or questions on this? Hearing none, let's take
23 a break for 15 mnutes.

24 (A recess was taken from12:23 to 12:43.)

25 CHAI RVAN BRASHER:  Next on the agenda is part 6
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licensure for mlitary service nenber, spouses and veterans.

Any conmments fromthe board on this itenf

MR SPIROCK: M. Chairman, | have an exhibit.
Presumably it will be called Exhibit 16. So I'll reserve ny
coments. Right nowas witten, it's fine.

CHAI RVAN BRASHER:  Thank you. Any other comments
fromthe board? Are there any comments from our audience?
Hearing none, let's forge ahead.

Qur next part to be considered is part 7, which
Is our agenda "M scellaneous." Are there coments fromthe
board on this? Part 7 pertains to revocation, suspension
I nposition of fines, reissuances of |icenses and certificates
and disciplinary action. Are there any comments or questions
i ssues to be raised by the board nembers?

Hearing none, are there any menbers of the
audi ence who joined us, do they have any comments or questions
pertaining to this item part 7?

Hearing none, the next itemon our agenda is the
part 8, which is the Code of Professional Conduct. Are there
any comments, questions fromthe board regarding part 8?

MR COOPER: M. Chairman, board nenmbers, Samy is
handi ng out an excerpt fromthe "Professionalismand Ethics and
Surveying." It's work by a Dr. Frank, Steven Frank, Knud
Her mansen and Dan Scoccia, August 1997. | presented sone of

this at our conference. |'mreally a firmbeliever in the
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| anguage of this and the responsibilities that we have in our

prof essi on about working above the baseline, above the mninum
standards. | don't know if the board would like to revisit the
| anguage in the Rules of Professional Conduct. M. Thurow and
| have had some discussions about this in the past. | would
like to -- | know I'ma newbie here. | wasn't in on the

begi nning on these real changes, but if the board chooses to
revisit this section of the rules, | would Iike to have him
consi der the language of this handout |'ve presented as an
exhibit.

CHAI RVAN BRASHER:  And where specifically would you
see that this fit?

MR COOPER  Anywhere. M feeling is it would be an
i ntroductory paragraph under the Rules of Professional Conduct
in some way. And then the rest of it outlines how you achieve
this standard of care and our duty to society at |arge.

MR SPIROCK: Question for M. Cooper. Earlier in
today's hearing, we discussed the definition of ethics as it
currently exists in NMAC, and | believe we decided that at a
future date or a future consideration that ethical definition
ought to be expanded. |'m suggesting maybe as an alternative
to today's rules of conduct that this idea as well as the
noral ity of professional conduct be incorporated in that
division either in addition to or in rule of changes to

16.39.8.9.
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1 MR. COOPER Is that a question? Could you repeat

2 it? I'msorry. | apologize. | got |ost.

3 MR SPIROCK: Earlier we talked about -- going back
4 to the beginning, we had a discussion about ethics. | related
5 the story of ny experience at NWS. | thought we said okay,

6 the definition of ethics as it appears in NVAC part 1 ought to
7 be revisited and maybe expanded. This question is, does this
8 language or portions thereof fall in there or in subsection 5
9 or in 8 or in both?

10 MR COOPER | believe it falls under the Rules of
11  Professional Conduct, M. Spirock and M. Chairman

12 MR, BOHANNAN: | think here's a real good exanple.
13 like what has been presented to us, but here's a real good

14 exanple of why we are taking the process through this hearing
15 for the general public. Let me just use the second paragraph
16 in what was handed out. The standard of care expected of the
17 surveyor to provide to the client not only what the client

18 wants but also what the client needs. That is a very good

19 statement, but ['ve seen a lot of instances where the client
20  wants the cheapest product with the cheapest price and then it
21 brings a conplaint against an individual because of areas that
22 are outside of mnimumstandards or normal business practices.
23 So here's something that's -- the intent is good, but needs to
24 be vetted so that we work through all those issues in a proper
25 format so that we can get a rule down that applies not only
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both to the surveyors but the engineers because this is the

prof essional conduct section. So | think this one is also
anot her good source for us to bring back up and vet it out and
then find out which is the appropriate place to put it.

CHAI RVAN BRASHER: M. Cooper, so what you've handed
out is a docunent which you' ve entitled or sonebody has
entitled "Standard of care - duty owed to society." It's
excerpts taken from"Professionalismand Ethics in Surveying"
by these authors in 1997. Do you see that the Rules of
Prof essional Conduct -- they fall short. Do they lack these
items in that document?

MR COOPER  Yes, somewhat. M. Chairman, board
nenbers, | believe that the Rules of Professional Conduct |ack
alittle -- they are very well witten. | would like to give
you an exanple of this. It's like M. Rollag said in his
presentation that the ethics are different for different
people. W think that they're all the same, but really they're
not because we have different opinions on things.

One of the cases that we struggled with on a
conplaint is an interpretation of what was due to the client.
|'mgetting back to the statement that M. Bohannan read, "The
surveyor or engineer is obligated to determne what the client
needs and ensure that these needs are net, not only what the
client wants but what the client needs." \e've had cases where

the client was expecting sonething. The surveyor was providing
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1 sonmething else and the client was not getting or didn't know
2 what he needed. The surveyor failed to tell himwhat needed to
3 be done to achieve his goal and it didn't get done. It wasn't
4 inthe contract. It wasn't oral or witten what the surveyor
5 was going to provide to the client. The surveyor was expecting
6 the client to do sonething; the client didn't know what to do.
7 That initiated a conplaint. That's a failure to that client.
8 The surveyor should have outlined everything that needed to be
9 done to achieve his project whether he wanted to do it or not.
10 Qutline it. Here's the cost, here's what | will provide and
11 this is what it's going to take. Some of it was basically
12 applying to the county signing the application. The owner had
13 to sign the application; the surveyor couldn't doit. The
14 surveyor didn't tell the owner he had to sign the application
15 So the project was del ayed and del ayed and delayed. And so in
16 that instance, | believe that we as professionals have an
17 obligation to not only provide what the client wants but what
18  he needs.
19 CHAI RVAN BRASHER:  Doesn't the ethical dilemm arise
20  when you identify to the client you need to do these eight
21 things? These are things you need to do, and the client tells
22 the surveyor, "I only want you to do these six. Skip those
23 other two." And then the dilemm on the part of the surveyor
24 is whether they do it anyway, not do those other two items that
25 he needed, that he left out.
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MR. COOPER. M. Chairman, nenbers of the board, |

think you're trying to separate a business decision froma
standard of care duty decision. You have to make one of the
two decisions. You either have to make a decision froma
busi ness standpoint, do | provide those services and get paid
for themwthout doing the last two itens. |Is that going to
satisfy the needs of that client and have you provide the
product for himto conplete that job. O by not conpleting
those two items, are you going to fail in your requirements,
your professional requirenents. Wich oneisit. If you're
going to fail in your professional requirenments, then the
busi ness decision is irrelevant.

CHAI RVAN BRASHER:  That's the ethical dilemm, it
seens to ne.

MR COOPER M. Chairman, inny mndit's not an
ethical dilema. You either follow the requirements and
provide the product that you owe society; health, safety and
wel fare. It would be Iike designing a bridge and saying, well,
the client wants me to put in nunber 8 rebar and ['m
recommendi ng sonet hing el se.

CHAI RVAN BRASHER:  To ne it's obvious, but that's the
dil emma for sonmebody who sees the dilemma and they have to
decide. Do | want to do what's good for business or do | want
to do what's right as a professional. That's what | nmean by

that. Somebody has to decide which side to take.
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MS5. SAMORA: M. Chair, | just want to reiterate what

Ron has already said is that, you know, we have a rules
commttee and we've reviewed all this, and these are great
suggestions and we need to look at them But | nean, we went
through all that. Remenber we went through this Professiona
Code of Conduct. So we have a process. So | think it's
appropriate to bring it up. | just don't know how nuch we want
to discuss the details of it. Let's just signit back to the
rules, let's look at it. Because you renmenber when we did
these rules of conduct, | nmean, you and | |ooked at the rules
commttee. W had nore |anguage in there; we took it out. It
does take that effort. You have to kind of go back -- you have
to go back to the conmttee and then come back. It's all part
of the process. | just think that that's what we need to do.
W don't want to parse the |anguage at this neeting.

MR, BOHANNAN:. M. Cooper and Ms. Sanora, what |'m
getting at -- and you guys did that actually before | started.
Does it make sense to create another section or do we want to
take some of these ideas, as well as these other ideas that
we're tal king about today, and incorporate theminto the
existing section. So when | look at part A of the Rules of
Prof essional Conduct, where, for instance, does this fall?
Does this really fall under the public safety, health, welfare
section, or is this a new section? ['mjust trying to throw

that out to get a feel for it so when we go back fromthis
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section --

MS. SAMORA: | don't know. | haven't had tine to
think about it.

CHAI RVAN BRASHER:  Thi's speaks to conduct and et hi cs.
What M. Cooper has handed out speaks to conduct and ethics.
Here's what we can do. W& can review the Rules of Professiona
Conduct, we can act on themand approve themas they are. And
our forthcomng work on rules and other areas, we can choose to
i ncorporate this language possibly as -- if thisis
appropriate, a preanble or something to the Rules of
Prof essional Conduct applying to engineers and surveyors and
the forthcomng rule revision. So we can use it. W can
deci de where to put it in and where it would fit in our next
round of rules, forthcomng round of rules to address all the
other things that have come up today.

MR. THURON M. Chairman, nenbers of the board, |
have a mnor edit to propose, please. For A paragraph E the
third [ine where it says, "Permt the use of their name or firm
in connection with any business,” | would like to insert the
name -- or insert "name" between "firnf and in." So the
sentence would read, "Use or permt the use of their nanme or
firmnane in connection with any such business venture," et
cetera. |1'mon 16.39.8.9(A), paragraph E, third line, AL(E)
It's 16.39.8.9 AL(E) insert the word "nane" between the words

"firm and "in." So the sentence reads, "Permts the use of
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1 their name or firmname in connection with any such business

2 venture." One word. That's all.

3 MR SPIROCK: | have a concern with that. You may

4  engage me as Ciff Spirock. | could also engage you after

5 tomorrow as Spirock Famly, LLC. The name has changed.

6 MR THUROW But it says "or." It says, "their nanme

7 or firmname." And | think "firmor firmname" wll be a

8 little nmore legible.

9 CHAI RVAN BRASHER: | believe the intent is clarify by
10  sinply inserting the word "name" or "firmnanme" in connection
11 MR SPIROCK: What about "person firnt or "firm name"
12 if you really want to blanket it.

13 MR THURON \ell, | believe the intent is clarified
14 by sinply inserting the word "nane" or "firmnane" in

15 connection. So it's the use of their nane or firmnanme in

16 connection. So it's just further clarifying the intent of the
17  paragraph, in ny estimation. |It's a mnor detail

18 CHAI RVAN BRASHER: M. Bohannan

19 MR, BOHANNAN: | think I'min agreement with that.
20 W had a case |ast year where firms and firmnames and

21 associations with firmnanes that | presided as the hearing

22 officer was very inportant in that case. And so | think that
23 is very appropriate.

24 MR TONANDER: M. Chairman, one question. Wuld

25 this create an obligation, then, of the firmif they |earned
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that their name was associated with a project that was

untoward? Wuld that create an obligation to then report to
this board?

CHAI RVAN BRASHER: Vel |, | think it is otherw se
required under the Rules of Professional Conduct that they have
to anyway.

MR TONANDER: Well, a firm-- | guess I'mthinking
of two points here. \Whether or not they would have to, A and
B, is afirmactually regul ated under the rules? Can we
regulate a firmor can regulate an individual who is |icensed?

CHAI RVAN BRASHER: Vel |, regulating the individual --
we regulate the individual by his name and by his or her firm
name. So it's not the firm It's not really the firm |It's
the person who is in possession of the firm the use of their
nane or firmnane. Their name or their firm nane.

MR. BOHANNAN:  Have you got an exanpl e?

MR. TONANDER | guess another way of |ooking at this
I's one big decision we were discussing earlier, assumng they
are in responsible charge or have signatory authority for the
conpany. But let's say that it's not that [evel of LS or not
that level of PE that it's a trench enployee, if you will, who
recogni zes that the conpany name has now been associated with a
project that has no engineering effects. That PEis not in a
position to really manage the conpany or direct the conpany to

do anything. How would that be handled? O we wait and find
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out ?
MR, BOHANNAN: | can provide ny opinion.
MR. TONANDER: Pl ease.
MR BOHANNAN: | think this is very appropriate. So

1

2

3

4

5 what you have is you have an enployee that's a professiona

6 engineer who falls under our act, who is working for a firm

7 that has know edge or direct know edge or believes that they're
8 not followng -- the business ventures are fraudul ent and

9 dishonest ventures, in ny opinion, has the obligation under the
10 act to report that to this board. And that's actually a case
11  that we heard |ast year disposed of occurred. There was a

12 dissolution of a firm and through that dissolution a forensic
13 accounting was provided and it uncovered fraudul ent acts. And
14 so, yes, | think that the firmnanme needs to added. | think

15 it's a very good clarification.

16 CHAI RVAN BRASHER:  The next paragraph, paragraph F

17 says that you're required to informthe board of any violations
18 of this code. You have to do that anyway, cooperate with the
19 Dboard in an investigation. But | will agree that inserting the
20 "pane" after the word "firm" Don't let their conpany's nane
21 be used either in connection with sone all-colored business

22 venture. | would insert the word "nane" after "firm"

23 Any nore discussion on this? Anybody who's

24 joined us here in the audience, a coment on this idea?

25 MR MEDINA:  Just on the firmone, or you got the

New Mexico Depo
1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing
Transcript of Proceedings, on 03/27/2015 Page 80 of 117

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

_ _ _ _ Page 80
tail end for public coment on the entire section?

CHAI RVAN BRASHER Do you have a comment on that,
what we were just talking about, using the word "name" or "firm
nanme"? \hat other comments do you have on the rules, part A?

MR MEDINA: | just have nore of a clarification or
an expl anation, | guess, regarding 16.39.8.9(A) (D) which
states, "Shall not reveal facts, data or information w thout
prior consent of the client or enployer except as authorized
required by law or this code." So A states for the protection
of public safety, and then we have that same definition again
under "Professional Relationships with the Enployer and
Cients." So | was curious for clarification on D on the
first -- under paragraph A, on why that's in there. Froma
survey point of view, with our boundary data when we call the
surveyors asking for information, | may have mssed -- they
have pul l ed a document that | couldn't get ahold of. [|'ve run
into the probl emwhere the other surveyor doesn't want to
extend that professional courtesy.

And in dealing with issues on the boundary side
where you may mss an easenment or a document that may be
rel evant to where we're finding evidence as to the |ocation of
a boundary, it kind of affects the outconme and may cause danage
to the owner. So | was curious, | guess, how that plays in not
to reveal facts froma survey point of view | do understand

on the relationship with your clients and on paragraph D,
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having that in, but | didn't know the relevance of it in

paragraph A for public safety.

CHAI RMAN BRASHER: | think that one was speaking
to-- that's AL(D) was speaking to releasing information that
you' ve gathered, work you've done for your client, and | don't
think it was really speaking towards the sharing of information
prof essional |y anongst your col | eagues. That's what | think
D says that the licensee shall at all times shall not revea
facts, data or information without prior consent of the client
or enpl oyer except as authorized or required by law or this
code. So the courts could get it out of you. But to give up
something like a client confidentiality, | think is what it's
tal king about here, | don't think it's speaking towards not
cooperating with another surveyor, but --

MS. SAMORA:  But having |ooked at that, maybe it does
open itself up to alittle msinterpretation. Because we have
to be careful what we wite in here. | don't know. Now that
|'mlooking at it --

CHAI RVAN BRASHER: It speaks to cooperating.

MR SPIROCK: Along that same line, | support
M. Medina that perhaps a topic for the rules commttee at a
future date prefaced by the surveyors to be discussing it. The
state of Arizona requires that if you want to cross a monunent
being in substantial disagreement where you intend to set the

nonunent, you nust call that prior surveyor. In New Mexico
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it's a good idea. Perhaps that type of |anguage expanded to

i nclude the cooperation on the other side of the street of
disclosing material information to the surveyor. The cause
woul d be in order. But again, the |anguage and the words are
conplicated to discuss at this hearing.

MR THURON M. Chairman, menbers of the board, and
M. Medina, | think the intent of Dis not in the realm of
extend professional courtesy of data that are required in order
to effectuate a proper survey. | believe the intent here is
you cannot act upon privileged information that you obtain from
the client. As an exanple, I'msurveying a lot for a client
and 1'mal so surveying the one next door and someone asks ne
why does he want the one next door surveyed. And | revea
that, well, he's going to buy that because he's going to expand
his existing shopping center. \Well, that person runs out and
buys that ot first based on the information that | provided
him

So | think that's the intent here is that you're

not revealing privileged information. An easenent or something
whet her of record or not that is in possession of another
surveyor who through the lack of common courtesy will not
provide that to is not the intent here. | believe it is
specific towards the exanple that |'ve just provided. At |east
that is ny interpretation.

CHAI RVAN BRASHER: M. Medina's and M. Spirock's
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comrents go beyond that. Perhaps there ought to be something

in here that basically requires a surveyor to cooperate with
anot her one.

MR MEDINA: M. Chairman, if | may, nmenbers of the
board, the thing wasn't to restrict anything fromD. |
understand paragraph D. | guess ny question was for paragraph
A I'mgetting confused nyself. But paragraph A Section 1(D)
is the one that | was focusing in on and not paragraph D
item--

MR THUROWN Well, isn't that what | was referring
to, M. Mdina? AL(D). |s that not the one you were referring
to?

MR MEDINA: Yes. | got nyself confused.

MR TONANDER: | understand what you just said about
the intent of it. But of course, as Ms. Sanora said, the
intent -- to be careful with the specific words. You nentioned
one word that maybe you were going to insert and that was
"privileged." If it was inserted prior "shall not revea

privileged facts, data or information," that would certainly
clarify your intent, which | agree.

MR THURON We can do nothing about discourteous
surveyors, M. Medina. | do agree that inserting the words
"privileged information" would add a lot to the intent of --
namng that survey data are not necessarily privileged data

and it's up to the particular possessor of that information
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1 whether he wishes to share it. | don't know how they can t')agge o
2 conpelled to do so.

3 M5. SAMORA: M. Chair, | notice that when you | ook
4 at part D6, you know, kind of -- the professional relationship,
5 you kind of say a simlar thing. And so it may be a little

6 confusing. AL(D) we added that |anguage, so maybe it needs to
7 be taken out or readjusted a little bit. Because we have it

8 under "Professional Relationships with Enployer and Cient."

9 So what we don't want is two sentences that, you know, people
10 read it and say, well, howis it any different or one says one
11 thing or --

12 MR SPIROCK: |'mup for adding "privileged" to

13 subsection 6 in addition.

14 CHAI RMAN BRASHER:  The new AL(D) says the sane thing
15 as De.

16 MS. SAMORA:  Well, I'msaying to nme it's kind of the
17 saying the same thing. That's what | see. So in retrospect,
18 looking at it, tone it's saying the sane thing.

19 MR THURON Let's put "privileged" in 6.

20 CHAI RVAN BRASHER:  What were you explaining to her?
21 MR SPIROCK: | was explaining the distinction of

22 using this as a crutch the way it is currently witten for one
23 surveyor not providing information to another surveyor even

24 though that information mght be public record.

25 MS. SAMORA: That's possible.
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1 MR SPIROCK: "I haven't talked to ny client. |
2 can't give you the plat map that was recorded in 1942 that |
3 haven't snapped a photograph of before the fire at the
4 courthouse. Tough." Well, concerning the word "privileged,"
5 mght say, hey, it's public information. |'mnot going to use
6 that as a crutch.
7 MR MEDINA:  This is ny opinion. "Privileged" is a
8 great word to add in that would make it sinple.
9 CHAI RVAN BRASHER:  And it will assunme that the
10 surveyor can tell what is privileged.
11 MR THURON M. Chairman, nenbers of the board,
12 there is redundancy here and |'mwondering if it would not be
13 wise to take AL(D) and strike that altogether and go to D6 and
14 add the word "privileged" there.
15 MS. SAMORA: Because they say the same thing.
16 MR THURON So let's strike the nodified the
17 language and add sinply the word "privileged" data or
18 information, or would you insert "privileged" between just
19  before "information" or before "data"?
20 MR TONANDER | would suggest after 3(D) so it
21 covers all three words.
22 MR THUROW "Reveal privileged facts, data or
23 information.” So we would sinply add one word of nodification
24 to 6(D) and strike AL(D) inits entirety.
25 CHAI RMAN BRASHER: A1(D) does speak to except as
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1 required by |aw.
2 MR, BOHANNAN: | think what we have to do is step
3 back one step and | ook at part Ain its entirety. Ais dealing
4 wth the public safety, health and welfare and property. Dis
5 professional relationships with the enployer or client. So
6 think what you want to do is have -- you still want it in both
7 sections. Because one is a generic public safety welfare
8 section, and Dis professional relationships with your enployer
9 and client. [|'mnot disagreeing that we nmay need to | ook at
10 all of this in the future, but | think at this point in time
11 think we should just add "privileged" in both sections is what
12 ny recomendation is. | think it had a lot to do with that.
13 And then we can go back and say do we need to do some
14 structural format changes to the whole thing, if that makes
15  sense.
16 CHAI RVAN BRASHER:  Because D6(B) puts that
17 “authorized by or required by law' tag on 1(D). So | agree
18 with M. Bohannan |ooking at it now that we would insert the
19  word "privileged" in both sections.
20 MR THURON That would sinply be a m nor
21 nodification. | believe counsel would agree with that.
22 MR WORD: Yes.
23 MR, BOHANNAN: M. Chair, | would just like to ask
24 the board, is there anything else that -- especially since we
25 have essentially a new board, is there anything else that we're
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mssing? Is there any other subjects and topics that we're

mssing that we can put on the rules commttee as we kind of go
back through this again?

CHAI RVAN BRASHER:  Such as?

MR BOHANNAN: That's what |'masking. W' ve got
fresh eyes looking at this, so is there something that we have
mssed in the professional conduct portions that we need to
di scuss that's not here?

MR SPIROCK: | hate to nention it at this stage, but
you have to realize that this entire process is intimdating
for fostering new created fun that addresses your question of
Is there anything else. | loath to mention it now for the sake
of taking your tinme and the others' tine. So as long as
there's a process and an active rules commttee that we may
tender such good thoughts to, |'msatisfied.

MR. BOHANNAN: There is. | nean, that's what there
Is. I'mjust saying is there sonething that's the |ow hanging
fruit right now that we've mssed? W always have that ability
to go in and change the rules. It's just it's a cunmbersone
process. And so what |'mlooking for is any |ow hanging fruit
that we've mssed that we can throw down the topic so we can
get up Monday for the next round?

CHAI RVAN BRASHER:  Any comments? Let me -- hefore we
close here, let me ask M. Wrd to help us with the distinction

between the word "privileged" and "confidential" as it mght be
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used here.
MR WORD: Thank you, M. Chair. Menbers of the
board, | was just telling M. Chair that | have a little

concern about the use of the word "privileged" as it has a

1

2

3

4

5 specific legal meaning of evidence in another |egal context

6 that could possibly create some confusion. It may not -- the
7 legal definition may not be exactly what the board intends

8 here. | would just respectfully suggest that the board also
9 consider another termsuch as "confidential" in the place of
10 "privileged" or at least think of howthis would play out and
11 what your intent is in covering that issue of information that
12 is obtained by the surveyor.

13 MR. TONANDER: Wy don't you share the definition
14 MR WORD: Well, | knew you'd ask that and | don't
15 have a dictionary here. But there are privileges recognized in
16  the Rules of Evidence of New Mexico and the Federal Rules of
17 Evidence does have specific meanings. The attorney-client

18 privilege you're all aware of. And it's a privilege to not
19 share information. As recognized by the courts, that's a very
20 crude definition whereas confidential is a broader term You
21 share sonething with ne in confidence, in my professiona

22 capacity as a surveyor, | don't know that there is any

23 requirement -- | don't recall that the statute or the reg's

24 anywhere el se talk about privileged information provided to the

25  engineer or surveyor.
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CHAI RVAN BRASHER:  Woul d it be wong or somehow

overkill to say privileged or confidential? "Privileged or
confidential information shall not reveal privileged or
confidential facts, data or information." So whichever way
it's considered, it's outruled.

MR SPIROCK: |'mnore confortable with that,

M. Chairman, than | amwth either of the options. | nmean, we
have "privileged" in a legal connotation. And not being a

| awyer and not know ng what that means bothers me. But to a
public |ayman perception, privilege says in your own smarts and
fromwhat the client told, you don't disclose that. But
"confidential" gives ne nore trouble because you don't know
what's confidential sometines until it's discovered, and |ater
you meet with your client and he says, "Don't tell anybody
that." Ethically, you' ve got to say, well, it's going to
endanger the public. O if it's something that's in the works,
okay. So just using "confidential" bothers ne not to et the
cat out of the bag. Your client knows that it's confidential
Putting both will confuse the hell out of anybody, | doubt, but
the intent is there.

MR THURON M. Chairman, nenbers of the board,
while | amloathed to disagree with counsel, | believe that
"privileged" is the better word to describe a professiona
relationship between a client and surveyor or engineer

Perhaps you're a part of a design teamand have access to a

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing
Transcript of Proceedings, on 03/27/2015 Page 90 of 117

© Ooo ~N o o B~ O w DD

NI N N R N N T N e S N e T e o e
O B WO N P O © 0o N o o B~ W N =, O

. : . . : Page 90
pl ethora of information which the client, while not necessarily

confidential, would not want you to discuss with other
entities. And so | would prefer to stay with the word
"privileged," understanding the pitfalls that may be associated
with that.

MR WORD: M. Chairman, nenbers of the board,
guess | was just trying to raise the issue. | don't have a
strong opinion and |'mnot giving you advice. |'mjust
suggesting that you consider that. And that's a good argunent.

MR TONANDER: | actually conpletely agree with you
to have both in there. In ny mnd, confidential is a subset of
privilege. There is certain information that's often deemed
confidential, part of the nondisclosure, but it's very item zed
as to what it is. Privileged is nore enconpassing. But if the
| egal definition is something narrower, | think we acconplish
it by using both words together.

CHAI RVMAN BRASHER: | woul d say it was covered using
both words. Because if a client were to bring a conplaint
agai nst a surveyor for revealing -- if we had just

"confidential," he could go to Perry and say this surveyor
reveal ed this confidential. O if "privileged" was in there,
he revealed this privileged information. | say both words
cover the basis, it seems to ne.

MR BOHANNAN: Rick, so | |ooked up "privilege." So

real Iy where | think I'mcomng fromis, you know, having sat

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing

Transcript of Proceedings, on 03/27/2015 Page 91 of 117
Page 91

1 inas ahearing officer for a couple cases, | think this is
2 really where we need to kind of |ook at if someone cones in and
3 says, okay, you've violated the act because you've done --
4 whether it's privileged or confidential. And privileged, it's
5 basically under the evidence rule definition of privilege,
6 rules excluding confidential comunication from being
7 admssible as evidence in court. It seens |ike we're |ooking
8 for when we go into an actual case, it's actually what is that
9 evidence. And so could you give us your thoughts on if thisis
10 used for a conplaint, how that would be then interpreted?
11 MR WORD: Sure. |'mspeculating. | can imagine a
12 lawyer arguing that while your board should stick to the nore
13 legal definition of privilege and that nmay or may not be the
14 Dboard's intent in inserting the termhere as i s being
15 discussed. So --
16 CHAI RVAN BRASHER:  There's not a problemw th both
17 words, though, is there? They' re not conflicting in any way,
18 really.
19 MR. BOHANNAN: | think there's a difference.
20 CHAI RVAN BRASHER: Wl |, there's a difference, but
21 they're just shades of the same thing, aren't they?
22 MR BOHANNAN: If | may, I'Il take Ciff's exanple.
23 And | can see that coming up. If | violate sonebody's
24 confidence by letting a project be known or done something with
25 that, but that's different than a privilege under this
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1 definition. | don't know | feel like there's a difference.
2 | don't know.
3 MS. IDRISS: M. Chair, I'mgoing to give you another
4 look at this. You know, I'ma professor and | don't really
5 deal with these things at all, actually. But looking at this,
6 like part D, the intent of it, really if you don't put in
7 "privileged" or "confidential" it has a lot of teethinit.
8 It's very strong. Basically, if you keep it like it is, it's
9 basically telling you that you have -- it's basically sending
10 you back to the client, and you have to have prior consent of
11 your client about the facts before revealing anything.
12 So if thisis the intent, then, you know, it has
13 alot of teeth. If that's not the intent, if you put in
14 “"confidential," you really alter it because then how can it be
15 confidential. |If you put in "privileged," that creates another
16 dinension to it. Because what is privileged like counsel is
17 saying. Right now the way you have it is really strong.
18 CHAI RMAN BRASHER:  So it's conpletely covered just by
19  saying anything.
20 M5. IDRISS: Right now!l'mtelling you | say you have
21 to go back to your client and check with him That's basically
22 what it says. So what is really the intent behind this. Do we
23 want to keep it like this, very strong, go back to your client,
24 talk to him courtesy, and then you can decide what's
25 privileged and what's confidential or you can water it down.
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MS. SAMORA: M. Chair, | think that was the whole

point of the people's comment is that it could prevent them
fromgetting known documentation. So that's why we were
suggesting putting the word "privileged" in. That was the
whol e point is because it was too restricted. And somebody
could use that as, like | said, a crutch to say I'mnot giving
you this information. Again, there's just a lot of things.

W' re tal king about one word and seeing what a difference it
can make in the |anguage.

CHAI RVAN BRASHER: Wl |, what Dr. Idriss is talking
about nowis just leaving it as it is. Because it's
all-inclusive. There are no distinctions to be made. You just
don't reveal anything without getting prior consent not unless
you' re bound by |aw or court ordered.

MR SPIROCK: M. Chairnman, | ask the question what
protects the public more? In ny opinion, adding the |anguage
"privileged" and "confidential" -- and even if it is only one
instance inny mnd -- allows M. Mdina to call me, and as
long as in my business relationship with a client | think this
I's not privileged under the legal definition. The client
didn't tell me it was confidential. And he says tell ne about
the bushes that are hiding in the nonunment in the far northeast
corner. 1'd like to tell himthat surveyor to surveyor. Sone
of ny brethrens woul d say, no, |'mprecluded fromdoing that

because of the NVAC. They do this sort of stuff. So | think

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing
Transcript of Proceedings, on 03/27/2015 Page 94 of 117

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

_ _ _ _ Page 94
the public is better protected with M. Medina's recommendation

that is nowtranslated into adding the words. But |eaving it
as it isisn't telling anybody anything because it can be
interpreted that you can't even speak about a project. Thank
you.

M5. IDRISS: So | amnot in favor of one or the other
right now Wat | was saying is right nowthe way it isis
very strong. |If you add one of those words, it waters it. It
makes it a lot nore flexible. Depends what is actually the
intent of it.

CHAI RVAN BRASHER:  Are there any other comments on
this?

MR. TONANDER  Specifically to your question what was
the intent of it, that's where this discussion started, when
the intent was really to keep information that woul d be
considered privileged frombeing distributed freely. | think
that's where we're trying to narrow it down.

Now, on the cautionary tail of a specific word,
just mention "privileged and confidential" where it probably
shoul d be "privileged or confidential."

CHAI RVAN BRASHER  (kay. Are there any other
coments on this? Any other comments from anybody who's joined
us today? Hearing none, those are the rules that we had set
out to discuss today. Let me ask this: Has everyone signed

t he attendance sheet?
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1 MR SPIROCK: M. Chairman, | apologize for
2 cross-comunication. | was under the assunption that since we
3 went through Exhibits 1 through 8, that we're going to go ahead
4 and proceed through Exhibit 17?
5 CHAI RVAN BRASHER:  Right. | don't think we numbered
6 those. Didwe, Perry?
7 MR VALDEZ: Exhibits 12 through 17? W did.
8 CHAI RVAN BRASHER | got off the agenda here. W do
9 need to do that.
10 MS. SAMORA: Do we have copies of those exhibits?
11 Because | don't see them
12 CHAI RVAN BRASHER: W do, now that you mention it.
13 MR BOHANNAN:  They weren't handed out this norning.
14 So, M. Spirock, what you're saying is that we should go
15  through these other exhibits and discuss these? Is that what
16 your question was?
17 MR SPIROCK: No. Whatever the disposition was. |
18 nmean, |'ve got one that |'ve offered that | was waiting until
19 you got to Exhibit 16 to nake a conment or reserve comments or
20 answer questions. | know M. Thurow had Exhibit 15 which was
21 discussed earlier under a different agenda item |'mjust
22 curious. Wat about all the people that provided that |evel of
23 effort to give you an exhibit before this hearing? That's
24 going to be their disposition.
25 MR BOHANNAN:  And maybe we'll ask Rick this
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1 question. So, Rick, really what we probably should do is Sﬁggfe
2 thetitle Exhibit 16 that we entered into the record, it was
3 under part 6 of these comments. So | guess nmy question of you
4 is, is anything in this Exhibit 16 that you provided, that we
5 didn't discuss that we need to go back on part 6 and open and
6 discuss?

7 MR WORD: M. Chair, nenbers of the board, what |

8 just suggested to the chair was that he invite coments, just

9 go through each exhibit if there are any additional comments.
10  For exanple, Exhibit 15 was discussed at |ength, but there may
11  be others and sonme other conments may have been addressed. But
12 | woul d suggest for purposes of the record that you go through
13 the additional exhibits sequentially and invite comment.

14 CHAI RMAN BRASHER:  Qur Exhibit Number 12 are public
15 comments in the proposed amendments for M. Tom Rol | ag

16  regarding 16.39.3. Does everybody have a copy of his comments?
17 What this exhibit isis M. Rollag has witten a letter to

18 Perry Val dez regarding the proposed |egislative revisions

19 regarding the engineers and surveyors. And I'll ask M. Rollag
20 to describe what he put into what is Exhibit 12.

21 MR ROLLAG M. Chairman, nmenbers of the board, |I'm
22 alicensed land surveyor in the state of New Mexico and Texas.
23  And | may be able to answer sone old windmlls here. |

24 practiced for a period of some 33 years prior to 2005. | got
25 ny degree in surveying engineering in 2005 from New Mexico
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State University and at which time due to circumstances, |

started practicing in what | call land surveying.

| participated in a photonetric task force that
t ook place approximately 12 years ago, 10, 12 years ago, and it
was to discuss G S and photogrammetry, which at that time both
had issues with the Board of Licensure. | don't recall much
about G S being discussed, but there were several neetings
regarding photogrammetry. At the end of that, the outcome of
that task force was that at that tinme photogrametry was not to
be considered as able to be licensed. But it was a tool that
was being used and it was the responsibility of licensed |and
surveyors to certify the correctness and not the
phot ogrammet ry.

So | disagreed with most of that. | think that
it may be considered a tool, but nost anything that anybody
uses is a tool for them That if I'man engineer and I'm doing
a highway project, the boundary, the traditional information
that | get fromthe licensed |and surveyor is a tool. And sane
thing. If | ama land surveyor and | get this photographic map
froma photogrametrist, to a surveyor it's a tool

In 1972, | went to Eastern New Mexico University
and got a degree in civil engineering technology, and fromthen
on | have been practicing photogrametry in one way or the
other. It was my understanding there was no problemin the

state of New Mexico until 1993. The [aw was changed -- or it
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1 mght have been '92 the |aw was changed for photogrannetrypiaﬁe98
2 the act, even though | protested and paid some guy in Santa Fe
3 alot of noney to check into ny ability to practice. | mde no
4 progress.

5 The law -- the practice act defines the

6 definition of the engineering and practice of engineering --

7 and this is something | have a problemwth. That the practice
8 of engineering may include the use of photographic methods to
9 provide topographic and other data. That's an engineer that

10 can do this. | feel personally and |'ve always felt that

11 mapping, which is basically photogrammetry, is a surveying

12 entity. [It's not an engineering, although some of the people
13 1've worked for in the past were engineers. |'mnot saying

14 they didn't know anything about photogrammetry. But if you

15 ook at the list of the engineering professions that are in

16 what we've been tal king about today, who have aeronautical and
17 civil and electrical and chemcal and all these, but there is
18 not photogrammetry in there. However, an engineer is able to
19 do photogrammetry. They may or may not know a | ot about

20  photogrammetry, but they can sign and seal. If ['mworking for
21 an engineer as a non-licensed independent individual, | was

22 able to do that for a New Mexico engineer because they are able
23 to sign and seal. They didn't know what the heck | did. A

24 they wanted to knowis was it any good.

25 | would like to see -- and |'ve felt this for a
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1 long time -- that surveyors need to have some engineers,
2 different professions through different subdisciplines, within
3 the surveying discipline. And |'ve listed themas boundary
4 pedestal, construction, photographics, instrunentation control
5 software mning, industrial, hydrologic and geodetic. O
6 these, currently you have to have | believe in the act three
7 years of boundary experience. Construction, photonetric,
8 instrument control, software mning, hydrographic and geodetic,
9 none of those necessarily have anything to do with boundari es.
10 So if you had sonmebody that is -- | know of one firmhere that
11 does primarily only control. They'll set up control for
12 highway projects or buildings or whatever you need,
13 photogrametry. That's all they do is they would not be able
14 to be licensed as a surveyor.
15 When | applied for licensure as a surveyor, | was
16 told you don't have any boundary. But photogrammetry is
17 reqgulated by the surveying board, and it seems odd to ne that
18  sonebody coul d be doing sonething that is regulated by the
19  surveying board that is not recognized as experience. And
20 realize this may not be appropriate at this tinme. In two years
21 or a year or when the rules conmttee does it again, I'd Iike
22 this to be considered as either establishing some disciplines
23 for surveying. And the board nenbers of the surveyor commttee
24 in the past did not Iike this. They don't think that's needed.
25 And there are sone surveyors that have no problemwth it
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| just feel that surveying as a profession is

protective of their profession and rightfully so. But anybody
that makes a neasurement doesn't have to be a |icensed
surveyor, in nmy opinion. Mybe |'mnot as protective as |
should be. But if | see a highway patrol man out here making a
neasurenent of an accident scene, that's their business. |
don't think that as a surveyor that that should be ny job.

Now, in photogrammetry we used to do that. W
used to take photographs and have records of skid nmarks and al
that of accident scenes. But again, | think that there's no
problemif they're able to get the evidence.

So I'mreally just asking for consideration for
this to be done in the future. And if you have a problemwth
what ny thoughts are, |'mnore than able to entertain any
questions.

CHAI RVAN BRASHER:  Thank you, M. Rollag. Are there
comrents on this or questions of M. Rollag?

MR THURON M. Chairman, nenbers of the board,
M. Rollag and | have westled with this issue for decades now.
And | agree with himthat we've never really cone to an
understanding of exactly the role that a photogrametrist plays
Vi s-a-vis engineering and surveying.

| do have a question, M. Rollag. Do you
contenpl ate a specific examin photogrametry in order to

qualify as a photogrametric surveyor.
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1 MR. ROLLAG |'ve checked with NCEES. They do not

2 have one. And that is one of the things that we've brought up
3 inthe past. ASPRS does have an exam That exam | think could
4  Dbe used if you want to be qualified as a photogrammetrist. To
5 ny know edge, and only to ny know edge, there have only been

6 two people in the state of New Mexico that have been certified
7 by ASPRS, nyself and Tom Mann. And | don't know if Bohannan or
8 WIson are certified or not. | amno longer a nenber of that

9 association/organization nor have | -- | did not renew ny

10 certification when | got dismssed fromny photonmetric duties.
11 MR THUROWN But you do contenplate a subtier of

12 surveying known as a photogrammetric surveyor.

13 MR ROLLAG Correct.

14 MR THURON And we know that professionally you have
15 three criteria of education, experience and exam nation. So

16 any subdiscipline of surveying that's created woul d have to in
17 some way satisfy those three criteria; and as such, would

18 probably have to be codified in the Engineering and Survey

19  Practice Act fromwhich board rules could be derived. And I'm
20 not disagreeing with your position, M. Rollag. |'msinply
21 suggesting that where this needs to go is when the act itself
22 is taken under consideration. And the things that you
23 contenplate in your suggestions to the board are codified in
24 the act and fromwhich rules are derived.
25 MR ROLLAG | don't have a conflict with that. Like
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| said, I'mbringing it up now because | wanted to be clear.

And this docunent | basically copied fromthe engineering
section about the disciplines. And I don't know that the
engineers -- |'masking a question. Do the engineers, if they
want to be an aeronautical engineer, is there a specific exam
that they take?

MR, BOHANNAN. M. Chair, could | ask you to make
sure we don't get locked in here and either take a five-mnute
recess or --

CHAI RVAN BRASHER  Let me mention this for the record
here. | need to step out a couple mnutes to just nake
arrangenents for us to be able to stay past closing time if we
have to fromthis building. In the nmeantime, M. Bohannan wl|
fill infor me as the presiding officer.

MR BOHANNAN. M. Rollag, | think what we are trying
to do today is, again, surface and take into account the rules
that are in front of us, this board. As |'ve nentioned before,
what | would l'ike to have, which |'ve already witten down, is
those areas that we need to discuss. | think what M. Thurow
has indicated is that we have a basic issue of the act itself
whi ch has to go back in front of the legislature.

So | think what | would like to dois -- we've
got this down, is probably hold a meeting where you could give
your nane to M. Valdez. W could actually invite you to a

subcomm ttee neeting of the rules so that we could have a
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1 little bit more time to discuss the differences. Because
2 think this is going beyond what we were intending to do today.
3 W appreciate that you've brought this to the attention. It
4 sounds like you and the surveyors have had decades of
5 discussions.
6 MR THURON Decades.
7 MR, BOHANNAN: W just want to make sone progress,
8 and | think this is a good format to do that.
9 MR ROLLAG That's fine. | would be appreciative of
10  doing that.
11 MR BOHANNAN:  Ckay. Any other things that you'd
12 like to discuss other than that particular itemon the
13 definitions?
14 MR ROLLAG No.
15 MR BOHANNAN:  Ckay.
16 MR ROLLAG I'll be happy to answer any questions,
17 but the rules commttee is probably a better forum
18 MR. BOHANNAN. Ckay. | appreciate it. That was
19  Exhibit 12. Exhibit 13 M. Baker left. | think Exhibit 13, if
20 |'mreading it again as we actually addressed, has been taken
21 care of. Anybody have any other discussion on Exhibit 13? Any
22 discussion fromthe audi ence?
23 Exhibit 14, again, also was, | believe,
24 discussed? Anybody have any discussion on Exhibit 14? Exhibit
25 14, which was read into the record, is public comments on the
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1 proposed anendments from M. Gerald Donahue on 16.39.5.
2 Exhibit 15 we went through, M. Thurow s
3 coments, which brings us to Exhibit 16, public comments on
4 proposed anmendments fromM. Qiff Spirock on 16. 39.6.
5 MR SPIROCK: M. Acting Chair, nenbers of the board,
6 |'ve acconpanied that recommended | anguage with a cover letter.
7 1f | was outgoing enough, it should be self-explanatory. The
8 intent of the amendnment is unfortunate for me to be in ny own
9 words, but trying to followat the same tinme formatted with the
10  current NMAC. But essentially this expands proposed subsection
11 6 to where there is the special exenmption for mlitary service
12 M suggestion is to have an additional -- not change the
13 mlitary acceleration but to have an additional privilege
14 consideration by the board for individuals who have
15 long-standing supervisory experience, who have had a New Mexico
16 continuous residency for at |east 15 years. M purpose for
17 that is perhaps | know of many and sat and had had lunch with a
18 few that have got no hope on the horizon. They're running
19 their own business, have been for 20 years. There's no way
20 they can take tine off to conplete their education to stand for
21 the test in a conventional sense. So the |anguage |'m
22 submtting maybe doesn't give themany hope, either. It
23 guarantees themnothing. But it does give themthe opportunity
24 for this board, your board, perhaps the professional surveyors
25 commttee event board, to inpanel three people to listen to
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what their education, experience, conduct would be and to make

a determnation and to advise themyou need to do this. Advise
them okay, you can sit for the exam nations or the answer is
no. Thank you.

MR WORD: M. Hearing Officer, nenbers of the board,
| certainly understand the intent of your proposal. | think
you may not have been aware of the history of this section that
you are proposing be amended, and it derives froma nandate
fromthe legislature to all Iicensing boards, that they
expedite licensure. So this is sort of saying this section
woul d suggest should be left just to mlitary and your proposa
m ght be better.

MR SPIROCK: And if you recall, when we got to
Exhibit 7 1 had no problemwth it. That's what it is front of
you now. Most of the other itens that have added additiona
| anguage have been deferred for another time. [|'msuggesting
that this be deferred for another tine.

MR WORD: (Ckay. But again, this section -- all ny
client boards had to put this in pretty much in identical when
it goes into their reg's at the direction of the legislature in
a part that only dealt with veterans and their spouses.

MR BOHANNAN: So let me get the spirit of this.
Because | think we westle with this a |ot when we're | ooking
at applicants for engineering, when applicants don't neet the

educational requirements. And that's really what this goes to.
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And so | think this is going to take a lot of vetting because

we deal with that every neeting is the educationa
requirenents. At least one or two applicants that we deal with
comes up with this.

MR THUROW M. Bohannan and M. Spirock, nenbers of
the board, the place where you need to effectuate a change is
going to be in the Engineering and Survey Practice Act itself.
And that, once again, as | mentioned to M. Rollag, probably
has to be nmodified in order to accommodate the kind of rule
that you contenplate. But the act itself stands in your way at
this point as it does for applicants who mght otherw se be
qualified. They still nust satisfy the requirements of |aw.

So I"'mnot suggesting that all those who enter
here abandon hope, but that there are specifics that the board
nust comply with, the educational requirenent.

MR, BOHANNAN: And | think what's inportant for the
rules and for the board to know in general is that if we feel
that it is needed to go to the act, to anend the act, we have
friends in the legislature that will carry bills for us. But
we need to start in July or nowif we want to do that sooner
than later. So | think this one, like | said, on the
engi neering side we have spent a few hours in ny tenure
di scussing the requirenents of people that aren't |icensed.

V' ve denied a bunch of |icenses just because they don't have

the education, period. That's point-blank
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MR. SPIROCK: Please don't msconstrue what | intend.

This is not granting |icensure by exception. It's granting a
review of a candidate's experience with a panel of your board
to determne whether or not he may becone an applicant, and
then only after the conpletion of the examnations could he
afford his licensure or fail in the process. This is not
grandfathering for no reason. This is saying there are sone
peopl e that need special consideration. And |'ve given it some
thought and ny tenure is very brief here, but | would be nore
than willing to sit on a panel to listen to somebody who's been
In supervisory practice for more than 20 years, who's been a
New Mexico resident for 15 years, to see whether or not sone
nenber of that panel woul d suggest for your consideration

whet her or not he should take the test or advise himat that
time | really think you need to take interval calculus to

conpl ete your worthwhile education, whatever the condition may
be.

M. Chairman, ny own son has been running ny
conpany for better than 20 years. He calculated that it would
take him 16 years night school to be able to sit for the exam
under our existing regulations. Part of that is because of the
conflict between the acceptance between NMSU and UNM regar di ng
his prior education down at State. He said by the tine |
figured it out, | wouldn't be able to make payroll

MR BOHANNAN. So | have on ny list we're going to
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1 take up yours and then we're also putting you on the rules
2 conmttee to that. But we'll consider that. | just -- again
3 we've talked long and hard to | ook at that. Wth that, I'll be
4 happy to turn this back over to the chairman.
5 CHAI RVAN BRASHER:  For the record, | stepped out and
6 I'mback in. ['mresumng presiding. W've conpleted the
7 discussion on Exhibit 16, have we not? Is there any nore
8 discussion on that? Hearing none, we'll nove on to Exhibit 17,
9 and these are public comments on the proposed amendnents by
10 M. Hank Rosoff, 16.39.8.
11 MR TONANDER: M. Chair, because of your return at
12 this point, I"'mnot sure if the audience was asked if they have
13 any coments on 16.
14 CHAI RVAN BRASHER:  Any comments from anybody in the
15 audience about this?
16 MR MEDINA: M. Chairman, nenbers of the board,
17 M. Spirock, my ears perked up hearing the proposal on |ooking
18 at reviewng applications for PE or PS mnus the current
19  educational requirenents. It's been 20 years now for being on
20 the surveying side that the educational requirenments have been
21 ineffect. | nyself have come up going to New Mexico State and
22 | do understand and |'ve learned fromindividuals that were
23 nonlicensed that took me underneath their wng when | came out
24 of school, show ng me, you know, the stuff that they've
25 learned, the individuals that canme before me that are |icensed
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1 Dbefore me before the requirenment of the four-year degree, |'ve
2 learned fromthem |'ve respected them | have the utnost
3 respect for M. Spirock. However, we need to draw the |ine.
4 O the line has already been drawn or the bar has been set as
5 to the requirements to becone |icensed. And decisions are
6 mde. Choices are made. M. Rollag has nade a decision to go
7 to school, get his degree and becone licensed. It's a hard
8 choice to make with famlies, your livelihood. But the bar's
9 been set. And if you want to get that Iicense, you have to
10 make that hard choice.
11 | understand running a business for 20 years,
12 Dbeing under the guidance of a |icensed surveyor, but that |ine
13 is drawn. | mean, we can't allow, for exanple, surgeons you've
14 Dbeen watching for 20 years to cone in and start performng
15 surgery, start cutting someone up. V& need to maintain that.
16 That's ny conments.
17 CHAI RVAN BRASHER:  Any nore conmments from anybody
18 regarding Exhibit 16? Hearing none, let's move to Exhibit 17,
19 which is the coments on proposed amendnents by M. Hank Rosoff
20 regarding 16.39.8. Wat | have fromM. Rosoff is a copy of a
21 communi cation, presumably an E-mail that he nust have sent to
22 Perry Valdez here dated March 9th, 2015. And he appears to
23 suggest that the word -- under 16.39.8.9, Subsection G he
24 recomrends changing the word "associates" to "associations."
25 MR THURON M. Chairman, it currently states under
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G "Associates with other license," and M. Rosoff is

suggesting that the word be substituted "associations"?

CHAl RVAN BRASHER:  Correct.

MR THURON It would seemto me that "associates"
refers to an individual, where "association" refers to an
organi zation? O are we talking about the relationship
association as a relationship? 1In this context | believe it is
referring to a relationship, an association as a relationship

CHAI RMAN BRASHER: I n G he suggests changi ng
"associates" to "association." So G says, "Associates with
other licenses." Then it goes on to say, "Licensees shall not
attenpt to injure, maliciously or falsely, directly or
indirectly," sonmething "the professional reputation, prospects,
practice or enployment of other Iicensees.”" There's a word
mssing here, by the way, under G | think. "Licensees shal
not attenpt to injure nmaliciously or falsely directly or
indirectly" -- it's okay. Sorry. But that is how this word
"associates" is used. "Associates with other [icenses." And
he's suggesting it should say "associations with other
licenses." So that word "licenses," G should be "licensees."

MR THUROW Because we're referring to individuals
in relationships with other individuals.

MR. BOHANNAN. M. Chair, "associates" should still
be correct, but | will entertain other people's thoughts.

CHAI RVAN BRASHER: | think that associates is

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing
Transcript of Proceedings, on 03/27/2015 Page 111 of 117

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 111
correct.

MR COOPER. M. Chair, board nenbers, can you
explain to me what that neans, what that says? That sentence
makes no sense to me whatsoever on Section G I'msure it's
because | mssed ny burrito this morning, but | have no idea
what that sentence says.

MS. SAMORA:  Are we tal king about people who are
licensed in other fields or something?

MR COOPER: | have no idea.

CHAI RVMAN BRASHER  So 16.39.8.9 is entitled Rules of
Prof essional Conduct, and Gis "Associates wth other
licensees.” The licensee's association with other |icensees.

MR TONANDER His interaction perhaps with other
| i censees?

MS. SAMORA: It's got the wong word there.

MS. MEYERS: M. Chairman, a point of clarification,
not a game changer. \Matever word is nore descriptive to get
the point across, whatever the point is.

MS. SAMORA: It's saying that your interactions with
other licensees and it's saying what you will do. [It's just
not worded very well.

MR WORD: It should be "licensees."

MR THURON “"Interaction" is fine.

MS. SAMORA: | think "associates" is just not clear.

MR

. THURON "Associ ate" col | eague or "associ ate"
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1 sonething. raoe e
2 CHAI RVAN BRASHER:  It's interaction with other
3 licensees. So Gshould read, "Interaction with other
4 licensees." Is there any nore discussion on that? Has
5 everybody signed in?

6 MR VALDEZ: Yes.

7 CHAI RVAN BRASHER:  So right now I'mgoing to ask

8 M. Valdez to mark the attendance sheet as --

9 MR COOPER: M. Chairman, excuse ne for

10 interrupting. Board menbers, going back to Hank Rosoff's

11 comments that we address his change in the paragraph nunbering.
12\ have B and F. W have B and E. He feels that there's

13 sonmething wong with that section, the nunmbering sequence?

14 CHAI RVMAN BRASHER: | didn't follow that,

15 M. Cooper.

16 MR. COOPER. M. Rosoff says in 16.39.8.9, Subsection
17 D6(A), the one we've been discussing, it should say

18 subparagraph B and F instead of -- | think it says Band E So
19 | didn"t know if that was a proper change or not. And then

20 also he said 9 in paragraph 1 of, Section 8.

21 CHAI RVAN BRASHER: Al right. Tell ne where this

22 would be witten and how it woul d read

23 MR. COOPER  Hi's recommendation was to change

24 subparagraph B and Eto Eand F. | don't knowif that's a typo
25 or it was the intent to --
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CHAI RMAN BRASHER:  This is on line 6A correct?

MR. BOHANNAN: My understandi ng of what he's trying
to say is that subparagraphs D, A should be subparagraph B and
F fromthe first page and reference that section and then add
.9 to the end of that one. So the issueis is E a reason or F
Is areason to add it in section D under the professiona
relationships with enployer or client. So | think what we have
to look at is under the first page under E, "Refuse to
associate in a business venture with any person or firm whom
they may have reason to believe is engaging in fraudul ent or
di shonest busi ness or professional practices as an engi neer or
surveyor and refuse to use or permt the use of their name or
firmin connection with any such business venture." |s that
appropriate there, or is it F, "Informthe board of any
violation of this code. Cooperate with the board in furnishing
information or assistance as may be requested by the board in
nmatters concerning violations." | think that's what he's
trying to say. |Is that your interpretation?

MR. COOPER  Yes, it is. Thank you.

MR BOHANNAN. So with that in mnd, | think he's
basically saying that if you know a violation of a code, you've
got to informthe board. That's what | think he's trying to
say.

MR VALDEZ: M. Chair, nenbers of the board,

referring back to the current admnistrative code that's now in
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1 use, seeing section D6(A) and |ooking at Section Al, Section 1
2 | believe that is what M. Rosoff is indicating where it says,
3 "informthe board of any known violation of these rules of
4 professional conduct," et cetera, et cetera. Because under the
5 current admnistrative code, that's what Section Eis. So
6 think that's what he's referring to.
7 MR, BOHANNAN: So this is a true typo. In your
8 opinion, it should be F
9 MR VALDEZ: Correct.
10 MR BOHANNAN. M. Chair, | would concur with that if
11 the rest of the board is okay.
12 CHAI RVAN BRASHER:  And you' re changing 16. 39. 8
13 MR. BOHANNAN: To add the .9 after 8 in front of the
14 NMAC.
15 CHAI RVAN BRASHER:  Thank you, M. Cooper. Does
16  anybody el se have any comments on this? Did you get this,
17 Perry?
18 MR VALDEZ: Yes.
19 CHAI RMAN BRASHER: |'s there anything else on this or
20 any of the other exhibits? Well, then | would like --
21 M. Valdez, did you | abel any other exhibits?
22 MR VALDEZ: Yes.
23 CHAI RVAN BRASHER: Do you have ot her exhibits that we
24 have to enter into the record?
25 MR VALDEZ: M. Chair, nenbers of the board, we have
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1 the attendance sheet as Exhibit 19 to be entered into the
2 record.
3 CHAI RVAN BRASHER:  (kay. Does anybody have any
4 questions? W had some submttals, some docunents handed to
5 you. Didyouenter those into the record?
6 MR VALDEZ: W entered in the exhibit from
7 M. Medina as Exhibit Nunber 18. And the sign-in sheet, the
8 attendance sheet as Exhibit 19.
9 MR THUROW And M. Cooper's standard of care, was
10 that entered as an exhibit?
11 MR VALDEZ: No, that was not. Therefore,
12 M. Cooper's standard of care will be Exhibit 19, and the
13 attendance sheet will be Exhibit 20.
14 CHAI RVAN BRASHER:  Are there any others? Hearing
15  none, the comments submtted and the discussion heard during
16 the rule hearing will be considered and may be di scussed
17 further by the board during the regular neeting follow ng the
18 rule hearing. The board will vote on the proposed rules at
19 that time. Any rules adopted by the board will be filed at
20 state records and archives in accordance with the state Rules
21 Act and New Mexico Register publication deadlines. The adopted
22 rules will become effective 30 days after they are filed at
23 records and archives unless otherw se noted at the end of a
24 section. Any rules not adopted may be postponed for future
25 discussion at a definite time in the future or may be postponed

New Mexico Depo

1-505-244-3376 setadepo@nmdepo.com


mailto:SetADepo@NMdepo.com

Rule Hearing

Transcript of Proceedings, on 03/27/2015 Page 116 of 117
Page 116

1 indefinitely. 1'd like to thank all the board menbers,
2 M. Valdez, board staff and M. Wrd and everyone el se present
3 for the participation in attendance today.
4 W're going to take a break now to allow the
5 staff to set up for the regular neeting and we'll begin the
6 regular neeting imediately followng that. And the break is
7 an hour. M. Valdez needs some time to get ready for the board
8 neeting, don't you? Do you need time?
9 MR VALDEZ: |'mopretty nuch set up as it is.

10 (The hearing was adjourned at 2:24 p.m)
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1  STATE OF NEW MEXI CO
, COUNTY OF BERNALILLO
3
4
5
6
7 REPORTER S CERTI FI CATE
8 BE I T KNOMW t hat the foregoing transcript of
9 proceedings was taken by me; that | was then and there a
10 Certified Court Reporter in and for the County of Bernalillo,
11 State of New Mexico, and by virtue thereof, authorized
12 to adm nister an oath.
13 That the foregoing 116 pages contain a true and
14 accurate transcript of the proceedings, all to the best of ny
15 ability.
16 | FURTHER CERTI FY that | amnot related to nor enpl oyed
17 by any of the parties hereto, and have no interest in the
18  outcone hereof.
19 DATED at Al buquerque, New Mexico this 20th day of April
20  2015.
21 M
22
23 Christo R Sanchez
CCR #217
24 Li cense Expires: 12/31/15
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 1                        P R O C E E D I N G S

 2             CHAIRMAN BRASHER:  Good morning everybody.  This is

 3   the New Mexico Board of Licensure for Professional Engineers

 4   and Professional Surveyors.  This is our rule healing.  Today

 5   is March 27th, 2015.  The time is 10:10.  We are meeting at the

 6   offices of the New Mexico State Department of Transportation,

 7   District 3, in Albuquerque, at 7500 Pan American, Northeast.

 8   This hearing will now come to order.

 9                 I'm Paul Brasher.  I'm chair of the board of the

10   New Mexico Board of Licensure for Professional Engineers and

11   Professional Surveyors.  I'll be acting as the presiding

12   officer for this rule hearing.  The purpose of this hearing is

13   for the board to receive public comment on proposed amendments

14   to the board's current rules and regulations.  The board

15   welcomes everyone present at this meeting.  We appreciate

16   everybody taking the time to come and be with us this morning.

17                 This hearing is being conducted pursuant to and

18   in accordance with the provisions of the New Mexico Engineering

19   and Surveying Practice Act, NMSA. 1978, Chapter 61, Article 23,

20   Section 10; the Open Meetings Act, Article 15, Sections 10-15-1

21   through 10-15-4; and the Uniform Licensing Act, NMSA 1978,

22   Section 61-1-1 through 61-1-33.  The New Mexico Lobbyist

23   Regulation Act regulates activities before boards and

24   commissions and rule making proceedings.  You should contact

25   the Secretary of State's office for information and
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 1   registration.

 2                 A public notice of this hearing was advertised in

 3   the New Mexico Register on February 13th, 2015, and in the

 4   Albuquerque Journal on February 22nd, 2015.  Copies have been

 5   available from the board office in Santa Fe since the notices

 6   were published and are available to the public attending this

 7   hearing.  Copies of the proposed rules were available from the

 8   board office and the board website.

 9                 I'd like to remind everybody at this point to

10   sign in.  We have an attendance sheet in the back somewhere

11   which will later be entered into this proceeding as an exhibit

12   and will become a record of this hearing.  So let me just ask

13   everybody, has everybody signed in?  Okay.  Thanks for doing

14   that.  Samantha, if you would get that sign-in sheet, and if

15   somebody comes in late, be sure that they sign in.  That would

16   be appreciated.  Where is the sign-in sheet right now?  Okay.

17                 As we proceed here -- before we proceed, let me

18   ask the acting executive director of the board, Mr. Perry

19   Valdez, to call the roll of the board members present for the

20   hearing.

21             MR. VALDEZ:  Paul Brasher?

22             CHAIRMAN BRASHER:  Present.

23             MR. VALDEZ:  Glen Thurow?

24             MR. THUROW:  Present.

25             MR. VALDEZ:  Joshua Skarsgard?  Ronald Bohannan?
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 1             MR. BOHANNAN:  Present.

 2             MR. VALDEZ:  August Meyers?

 3             MS. MYERS:  Present.

 4             MR. VALDEZ:  Dr. Rola Idriss?

 5             DR. IDRISS:  Present.

 6             MR. VALDEZ:  Cliff Spirock?

 7             MR. SPIROCK:  Here.

 8             MR. VALDEZ:  Julie Samora?  David Cooper?

 9             MR. COOPER:  Present.

10             MR. VALDEZ:  Karl Tonander?

11             MR. TONANDER:  Present.

12             MR. VALDEZ:  Mr. Chair, we have a quorum.

13             CHAIRMAN BRASHER:  Thank you, Mr. Valdez.  Let the

14   record show that Mr. Rick Word, Assistant Attorney General and

15   general counsel for the board is present here to advise the

16   board.  For the record, Mr. Word is counsel for the board.

17                 This is a formal proceeding.  Our court reporter

18   today is Chris Sanchez with New Mexico Depo and he has been

19   contracted to record the proceedings as is the usual procedure.

20   The court reporter will record the proceedings and the

21   transcript will become part of the rule hearing record.

22   Therefore, persons recognized to address the board are asked to

23   identify yourself for the record each time you address the

24   board and speak loudly and clearly enough so that the recorder

25   can pick up your comments.
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 1                 This is the way we are going to conduct the

 2   hearing.  Mr. Valdez, the acting executive director of the

 3   board, will present exhibits to the board.  I, as the presiding

 4   officer, will rule on the admissibility of the exhibits offered

 5   for admission after allowing some questions from members of the

 6   board.  The exhibits admitted into evidence are available for

 7   review by members of the public; however, these exhibits may

 8   not be removed from the room.  You can look at them; you just

 9   can't take them away.

10                 After Mr. Valdez office exhibits and their

11   admission has been ruled on, I'll open the hearing for comments

12   from the audience.  We'll proceed in numerical sequence through

13   each proposed rule.  We will address only one rule at a time.

14   However, you may refer to other rules that reasonably relate to

15   the rule being discussed or which relate to your comments.  The

16   New Mexico Board of Licensure for Professional Engineers and

17   Professional Surveyors does not follow the Rules of Evidence,

18   but shall, in the interest of efficiency, reserve the right to

19   limit all testimony deemed irrelevant, redundant or unduly

20   repetitious.  The decision as to whether such testimony is

21   irrelevant, redundant or unduly repetitious shall be made by me

22   as the presiding officer.

23                 Now, if I could, may I have a show of hands of

24   the individuals who intend to testify or comment on the

25   proposed rules?  Okay.  I see three.  We'll limit testimony --
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 1   we'll start off limiting testimony to something like five

 2   minutes or so.  So if you have a comment, if you could keep it

 3   concise and brief, that would be helpful.  It would help us be

 4   able to follow your train of thought.

 5                 After you've testified or commented, I'll offer

 6   the board members the opportunity to question you if they'd

 7   like to.  Any member of the audience wishing to question any

 8   other person may do so after being recognized by me as the

 9   presiding officer.  Each person recognized to speak shall

10   identify him or herself for the record.

11                 At the conclusion of this rule hearing, the board

12   will hold its meeting where we will conduct discussions and

13   take final action such as amending, adopting or tabling, and so

14   forth, actions on the rules.

15                 Okay.  The time is 10:19 and the public hearing

16   is now open.  I would like to ask Mr. Valdez at this time, do

17   you have exhibits to enter into evidence for us?

18             MR. VALDEZ:  Mr. Chair, Mr. Paul Brasher, members of

19   the board, I have the following exhibits to enter into

20   evidence.  Exhibit 1, the legal notice published in the New

21   Mexico Register on February 13th, 2015, the required minimum of

22   30 days advance notice for a public hearing.

23                 Exhibit 2, the legal notice published in the

24   Albuquerque Journal on February 22nd, 2015, required days of

25   advance notice for a public rule hearing.
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 1                 Exhibit Number 3, the memorandum to interested

 2   parties dated February 13th, 2015.

 3                 Exhibit Number 4, proposed amendments to the

 4   board's rule, part 1 of 16.39 NMAC entitled "General

 5   Provisions."  The proposed changes within that section deal

 6   with changing the issuing agency's address, changing or

 7   redefining the duties of the board and officers, procedures at

 8   board meetings and committee meetings, and also redefining the

 9   procedures for rosters, licensure rosters.

10                 Exhibit 5, proposed amendments to the board's

11   rule, part 2 of 16.39 NMAC entitled "Professional Development."

12   Within these proposed changes are a definition for ethics

13   training, redefining the requirements for ethics continuing

14   education hours.  Also cleaning up the requirements for renewal

15   and the hours that are required.  Changing Section G of record

16   keeping.  Also changing or updating language for the

17   reinstatement section and a few other sections under the

18   exemptions section of part 2.

19                 Exhibit 6, proposed amendments to the board's

20   rule, part 3 of 16.39 NMAC entitled "Engineering Fees."  In

21   there we change and update the address for the issuing agency.

22   Definitions are also updated to fit the current standards for

23   engineering curriculum and also the computer-based testing

24   system now given by NCES.  Updating and adding disciplines of

25   engineering.  Removal of the fire protection section.  Updating
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 1   licensure requirements for engineering.  Implementing new

 2   language for the computer-based testing of NCES.  Updating on

 3   Section 12, seal of license, the seals under responsible charge

 4   and also sealing multiple documents.  Under Section 13,

 5   endorsements, updating that section with the more current laws.

 6                 Exhibit Number 7, proposed amendments to the

 7   board's rule, part 4 of 16.39 NMAC entitled "Incidental

 8   Practice."  Again, updating the issuing agency's address, as

 9   well as increasing the construction value.

10                 Exhibit Number 8, proposed amendments to the

11   board's rule, part 5 of 16.39 NMAC entitled "Surveying."

12   Updating the issuing agency's address.  Updating the

13   definitions also to coincide with computer-based testing and

14   other educational requirements.  Updating the section regarding

15   licensure requirements.  Updating the section "Examinations" to

16   comply with the new NCES computer-based testing.  Also, under

17   seal of license dealing with the licensee and responsible

18   charge in multiple projects, and adding in a new section on the

19   history of endorsements of the licensure requirements

20   throughout the years.

21                 Exhibit Number 9, proposed amendments to the

22   board's rule, part 6 of 16.39 NMAC entitled "Licensure for

23   Military Service Member Spouses and Veterans."  This is a new

24   section added into the Administrative Code to comply with the

25   recent state legislature law that deals with military service
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 1   members, spouses and veterans and their licensure, expediting

 2   licensure.

 3                 Exhibit Number 10, proposed amendments to the

 4   board's rule, part 7 of 16.39 NMAC entitled "Miscellaneous."

 5   Along with changing the address of the issuing agency, proposed

 6   changes are changing the word "misconduct" to "a violation" and

 7   also some other verbiage.

 8                 Exhibit number 11, proposed amendments to the

 9   board's rule, part 8 of 16.39 NMAC entitled "Code of

10   Professional Conduct."  In this section several changes were

11   proposed to clean up and to clear up some interpretations of

12   the professional conduct.

13                 Exhibit Number 12, public comments on proposed

14   amendments from Mr. Tom Rollag on 16.39.3.

15                 Exhibit Number 13, public comments on proposed

16   amendments from Mr. Jeremy Baker on Section 16.39.5.

17                 Exhibit Number 14, public comments on proposed

18   amendments from Mr. Gerald Donahue on Section 16.39.5.

19                 Exhibit Number 15, public comments on proposed

20   amendments from Mr. Glen Thurow on Section 16.39.5.

21                 Exhibit Number 16, public comments on proposed

22   amendments from Mr. Cliff Spirock on Section 16.39.6.

23                 Exhibit Number 17, public comments on proposed

24   amendments from Mr. Hank Rosoff on Section 16.39.8.  And that

25   is all the exhibits, Mr. Chair.

�

0011

 1             CHAIRMAN BRASHER:  Thank you.  Mr. Valdez, are there

 2   any questions regarding the -- not at this time the details of

 3   the exhibits but the exhibits themselves from the board?

 4   Hearing none, Exhibits 1 through 17 are hereby admitted into

 5   the record.

 6                 Mr. Valdez, are there any other exhibits that

 7   you'd like to enter into the record at this time?

 8             MR. VALDEZ:  Are there any exhibits that need to be

 9   entered from the public at this time, any written exhibits?

10   There are none.

11             CHAIRMAN BRASHER:  Thank you.  Any persons wishing to

12   testify and who wish to submit evidence with their comments

13   shall do so when they are recognized to testify.  Each document

14   shall be introduced as an exhibit into the record.  Board

15   members will be permitted to ask questions before I rule on the

16   admissibility of the evidence.  Upon admissibility, each

17   exhibit will be marked and numbered and entered into the

18   record.

19                 At this time, each proposed rule will be

20   introduced in turn into the record.  I'll open the floor to

21   members of the audience for testimony and comments on each

22   rule.  Members of the hearing board or of the audience may

23   question each witness upon being recognized to speak.  However,

24   any discussion by the board will be held during the following

25   meeting.
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 1                 So what I'd like to do now is, we have the list

 2   of exhibits, the 17 of them entered into the record.  And I

 3   presume everybody's got copies of these.  So let me ask, is

 4   there anyone who would like to comment on Exhibit 1, part 1,

 5   the general provisions.

 6                 Hearing none, moving ahead, is there anyone who

 7   would like to comment on part 2, the professional development?

 8             MR. VALDEZ:  Mr. Chair, members of the board, my name

 9   is Perry Valdez, and I'd like to make a comment on part 2,

10   section -- my apologies.  It's under Section 1.

11             MR. BOHANNAN:  Mr. Chair, I move that we go back to

12   part 1.

13             CHAIRMAN BRASHER:  Let's go back to part 1, reopen

14   that.  What comments do you have under part 1, general

15   provisions, Mr. Valdez?

16             MR. VALDEZ:  Under Section 17, status of licensure.

17   For retired status of a license, on there I would recommend the

18   board amend Section A under "Retired Status" to include if the

19   license must be active.  Right now as it stands, it leaves it

20   open that anyone with a license that's either lapsed or

21   inactive can apply for retired status.  And I would recommend

22   the board to amend that to include that the requirement be that

23   the license has to be active and in good standing.

24             CHAIRMAN BRASHER:  If I understand this correctly,

25   what you're suggesting, then, is that before someone can apply
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 1   for active or retired status -- inactive or retired status,

 2   they should be active.

 3             MR. VALDEZ:  Just retired.

 4             CHAIRMAN BRASHER:  Just retired.  Okay.  Sorry.  So

 5   before somebody asks to put their license on retired status,

 6   they can be active to start with.

 7             MR. VALDEZ:  Correct.

 8             CHAIRMAN BRASHER:  In good standing, and so forth.

 9             MR. BOHANNAN:  Mr. Chair, if I may ask a question.

10             MR. BRASHER:  Mr. Bohannan, please.

11             MR. BOHANNAN:  Mr. Valdez, would you suggest a new

12   section, Subsection 4, or would you suggest that we modify

13   number 1 "retired from active practice" and put in a comma

14   "provided that the licensee is in active state"?

15             MR. VALDEZ:  Correct.  I would input a new section

16   number, so it could be A1 and an A2, at least 60 years of age,

17   comma, number 3 license is currently active, semicolon, and

18   number 4, "have been licensed for a continuous period of 20

19   years," et cetera, et cetera.

20             CHAIRMAN BRASHER:  Any comments on that from the

21   board?

22             MR. TONANDER:  May I ask a question?

23             MR. BRASHER:  Mr. Tonander.

24             MR. TONANDER:  Mr. Valdez, could you substantiate why

25   someone could not go from inactive essentially to retired?
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 1             MR. VALDEZ:  As it currently stands, the licensee may

 2   request retired status while they are in inactive status or in

 3   a lapsed status.  It just seems that to retire a license when

 4   technically they don't have a license seems a little bit --

 5   what's the answer I'm looking for?  Since they currently don't

 6   have an active license, it doesn't seem appropriate to retire a

 7   license that's not active, currently active.

 8             MR. BOHANNAN:  Mr. Chair, if I may.  Mr. Valdez, so

 9   that would preclude someone who may have an inactive license

10   who may be under disciplinary action by the board from actually

11   retiring the license, in my opinion.  Is that what you think?

12             MR. VALDEZ:  I hadn't thought about that, but, yes,

13   potentially.

14             CHAIRMAN BRASHER:  This rule was not one of the rules

15   that was a modification that was sent to us.  But while we're

16   here, does anybody have any comments?  The idea is that before

17   you can go to retired status, you need to be in active

18   standing.

19             MR. VALDEZ:  Correct.  An active license.

20             CHAIRMAN BRASHER:  Okay.  Thank you.

21             MR. BOHANNAN:  Mr. Chair, if I may ask our general

22   counsel.  So this is one of those amendments that in reviewing

23   what we're allowed to do at this hearing and subsequent board

24   action would probably need to be readvertised.

25             MR. WORD:  That would be my recommendation, Mr. Chair
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 1   and Mr. Bohannan, since this was not among the proposed changes

 2   that were advertised.  It's okay to discuss it, but I would

 3   recommend that the board not adopt this proposed change at this

 4   time in support of this rule making process.

 5             MR. BOHANNAN:  So this would actually be -- as we get

 6   comments from the general public from our licensees as well as

 7   the general board members, we're going to have a list of

 8   proposed rule changes that would have to actually go back to

 9   the process.  So this would be one of those that would fall in

10   that category.

11             CHAIRMAN BRASHER:  But if we have those, we might as

12   well bring them up.  We might as well let them surface.  This

13   is a good forum for that.

14             MR. WORD:  Just to be clear, my recommendation,

15   Mr. Chair, that the board ultimately at its follow-up meeting

16   will be deciding on proposed changes that have been published

17   and we're specifically acting on our hearing today.

18             MR. BRASHER:  Thank you for the reminder, Mr. Word.

19   Regarding part 1, Mr. Valdez, does that constitute it?

20             MR. VALDEZ:  Yes.

21             CHAIRMAN BRASHER:  Let's go back to part 2, the

22   professional development.  Let me ask again, is there anyone

23   who would like to comment on part 2, professional development?

24   Okay.

25             MR. THUROW:  Mr. Chairman, are we allowed to make a
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 1   comment from the board itself concerning this.

 2             CHAIRMAN BRASHER:  Yes.

 3             MR. THUROW:  I would like to point out on continuing

 4   professional development, which is 16.39.2.8(D), requirements,

 5   that the proposed language will probably be at odds with the

 6   NCEES language for continuing professional competency.  The

 7   NCEES education committee has decided to put before the full

 8   board or the full NCEES conference a change in the basic CPC

 9   language which will say that it is 15 professional development

10   hours per calendar year, one of which should be in ethics.

11                 So while this has not yet been codified in the

12   NCEES CPC standards, I suspect that it will be so this coming

13   August at the annual conference.  So I just want to point out

14   at this time that our rule will be in conflict with the NCEES

15   standard.

16             CHAIRMAN BRASHER:  Mr. Thurow, you said that one of

17   which -- is that one PDH of which --

18             MR. THUROW:  Should be in ethics.  And then also

19   using this on a calendar year rather than a biennium.  So,

20   essentially, what they are trying to achieve, Mr. Chairman and

21   members of the board, is to have a degree of continuity between

22   states to enhance mobility for engineers.  And so they're

23   trying to set a standard for states to follow.

24                 Now, this certainly doesn't obligate us in any

25   stretch of the imagination to follow the standard.  But I did
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 1   want to point out that they will require one hour of ethics,

 2   and our current language strikes the ethics requirement.  I

 3   understand that this will be -- ethics can still be taken and

 4   counted towards continuing professional competency.  But in

 5   order to facilitate, again, mobility, the mobility issue will

 6   require other states that continue to have an ethical

 7   requirement.  Those practitioners should be aware that while it

 8   is optional in New Mexico should we go that route, it is still

 9   required in other states and as part of the national standard.

10             CHAIRMAN BRASHER:  Thank you, Mr. Thurow.  At this

11   point, the time is 10:40 a.m.  For the record, we are joined by

12   Ms. Julie Samora, board member.

13                 Mr. Thurow, the forthcoming NCEES recommendations

14   and is it one PDH ethics required per --

15             MR. THUROW:  Yes, per calendar year.  So you would

16   need two in a renewal cycle.

17             CHAIRMAN BRASHER:  Okay.

18             MR. BOHANNAN:  Mr. Chair, if I may.

19             CHAIRMAN BRASHER:  Mr. Bohannan, please.

20             MR. BOHANNAN:  I would like to hear the board's

21   discussion on modifying the second line of that from striking

22   all ethics hours from four required biennium to two, to have at

23   least two hours in ethics with the thought process that after

24   NCEES adopts it, then next year we could bring our rules into

25   alignment and we would already have that requirement to be in
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 1   alignment.  I like where NCEES is going with annual

 2   requirements, educational requirements.  That's one of our

 3   biggest problems is getting people at the end of the year

 4   saying, "I forgot to get my PDH credits."  And we spend a lot

 5   of time on this board talking to folks about who missed their

 6   requirements.  So I would be supportive once NCEES amends that

 7   and adopts that procedure.  As an interim step here, I would

 8   consider entertaining two PDHs in a two-year period.  That's

 9   just my thoughts.

10             CHAIRMAN BRASHER:  Mr. Thurow, what has NCEES

11   recommended in the past before this?

12             MR. THUROW:  The current CPC standards pretty much

13   follows the way our current rules are written.  Again, their

14   emphasis, as Mr. Bohannan has mentioned, that they want to make

15   it per calendar year rather than biennium because they find

16   that a lot of people are waiting till the final hour and then

17   jumping in to get 30 hours of credit.  And they feel that if it

18   were maintained on a calendar year, that it would be more

19   appropriate to the continuing educational competency that

20   they're looking for.

21                 I believe that -- and of course, Dr. Idriss

22   serves on that committee with me.  And am I characterizing that

23   correctly, Dr. Idriss?

24             MS. IDRISS:  Yeah.  It makes it looking at the

25   mobility.  And currently the rule is so different from state to

�

0019

 1   state and the dates are so different.  So basically what they

 2   say is if you make it on a calendar year, then it makes it so

 3   much easier.  For somebody who is licensed in multiple states

 4   it becomes really difficult to keep up.

 5             MR. THUROW:  Mr. Chairman, if I may continue with one

 6   other comment on this section.

 7             CHAIRMAN BRASHER:  If you would, please.

 8             MR. THUROW:  Under 16.39.2.8(D), there's going to be

 9   some language changes as per qualifying activities where we are

10   adding new language under part 3 of -- Section 3 of part D

11   where it states, "Short courses/tutorial and distance-education

12   courses offered through correspondence, television, videotapes

13   or the internet relevant to engineering and surveying."  Their

14   language will state "Completion of short courses/tutorial,

15   webinar or distance-education courses offered for self-study,

16   independent study or group study through synchronous or

17   asynchronous delivery method such as live correspondence,

18   archival or internet based education."  So that is a minor --

19   there's some words missing there, but they're trying to make it

20   more in tune with the current way that PDHs are being required.

21   So we're dropping "television" and just trying to update the

22   language in that section to reflect the actual -- again, the

23   actual way that continual professional competency hours are

24   obtained by practitioners.  It's a minor point, but if we're

25   going to alter the language and want to, again, be in line with
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 1   NCEES, we might consider it now.  Again, this has not been

 2   formally adopted at this point by NCEES, but I suspect that it

 3   will be placed on a consent agenda at the annual conference

 4   this coming August.

 5             CHAIRMAN BRASHER:  Okay.  If you would step back just

 6   a second, Mr. Thurow.  On the PDHs for ethics and obtain

 7   annually, how would that change the rules we have in front of

 8   us here?

 9             .

10             MR. BOHANNAN:  Mr. Chair, it would be two PDHs

11   biannually.

12             MR. BRASHER:  For ethics.

13             MR. BOHANNAN:  For ethics.

14             MS. SAMORA:  Mr. Chair, can I ask for clarification

15   on that?  So NCEES is looking at making PDH of ethics a

16   requirement for one year?  Is that something they're proposing?

17             MR. THUROW:  Mr. Chairman, members of the board,

18   Ms. Samora, I think what is contemplated here is trying to

19   standardize CPC requirements amongst the several states to

20   increase mobility.  Most states which have some sort of an

21   ethics education requirement in order to maintain a

22   licensure --

23             MS. SAMORA:  Is that a fact?  Because my

24   understanding is that they don't.

25             MR. THUROW:  As I understand it -- I don't have the
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 1   precise number, but it is more often required than not.  And so

 2   what they are wanting to do is change it from biennium or

 3   renewal cycle to calendar year of -- 15 hours per calendar year

 4   of total PDHs, one of which should be ethics.  So you would

 5   need two -- for our current language it would take two hours

 6   of ethics.

 7             MS. SAMORA:  Because we've got the two years.

 8             MR. THUROW:  But the other thing is do we want to

 9   change it to 15 PDHs for calendar year rather than 30 PDHs per

10   biennium.

11             MR. BOHANNAN:  Mr. Chair, Mr. Thurow, I think -- if

12   we make that change, I don't think we can make that change

13   today.  We would have to go back through the rule making

14   process to advertise it.  That's a big change to our licensures

15   to go from the biennium to annual.  But I am in agreement.

16   I've actually changed the way I renew mine to an annual just

17   so -- I'm tired of the same looking at is this the year I need

18   to get my 30.

19             MR. THUROW:  Mr. Chairman, members of the board, one

20   comment -- and again, I believe Dr. Idriss has pointed this

21   out -- is that with all of the states having different

22   requirements trying to figure out when your renewal cycle is in

23   relation to other states is problematic.  So the emphasis here

24   of if everyone moves to 15 per calendar year, that becomes less

25   of an importance than it is currently.
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 1             MS. IDRISS:  I think the reason probably why it's so

 2   different from state to state and even staggered in big states

 3   like California because they don't want too much pressure when

 4   it comes to the time of renewal on the staff, you know, when

 5   you have millions of people that have to renew at the beginning

 6   of the year.  I think probably this is why they try to stagger

 7   it.  So this is the reason.  It looks like it's -- it's

 8   mind-boggling why you have to renew certain depending on when

 9   you started and on that date or when you were born or your

10   birthday.  But I think the origin was to lessen the load, a

11   huge load on the staff.  I think this is where it came from.

12                 So, you know, the fact is that NCEES is trying to

13   make mobility a lot easier for engineers that are licensed in

14   multiple states.  The truth of the matter is us as New Mexico

15   State Board of Licensure, we don't have to abide exactly by

16   what the committee is doing, especially when it has not been

17   voted totally on still in the process.  But what Mr. Thurow is

18   saying is -- you know, he's giving us an idea about where the

19   committee is going.  And it hasn't even been voted on, but this

20   is where the trend is.  This is where the work of the committee

21   is.

22                 Now, certain states like, for example,

23   California, they don't even have any CPC requirements, period,

24   no CPC requirements.  Some states require ethics, some states

25   don't.  So it still comes back to the state, what the State

�

0023

 1   Board of Licensure wants to do, keeping in mind that you want

 2   to facilitate mobility for our licenses.

 3             CHAIRMAN BRASHER:  Mr. Thurow, let me follow this

 4   through, then.  The idea is that New Mexico would still require

 5   30 PDHs every two years.  It's just that what we would require

 6   will take a 15-year time, right?  But we wouldn't be asking the

 7   licensees to report that annually.  It's just that we wouldn't

 8   know if somebody is getting all 30 in the last minute in two

 9   years.  The only way this would be exposed would be through an

10   audit, right?  If somebody was audited and asked when did you

11   get those 15 PDHs, and they say I got 30 December 31st, how

12   would you know that somebody was getting all their 15 each

13   year?

14             MR. THUROW:  Mr. Chairman, members of the board, if I

15   recall from our last renewal cycle that when we are entering

16   our professional development hours in, that the date that they

17   were taken is part of the fields that are being filled out.  In

18   line with that, NCEES is also contemplating a national CPC

19   registry where people can report their professional competency

20   development into this national registry, and that, again, is

21   being formulated and is still -- the process is still quite

22   dynamic.

23                 But I believe that eventually what we'll find is

24   that you have a national CPC registry that in the same token is

25   when you have NCEES send their credentials to various state
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 1   boards of licensure much the same way that your CPCs will be

 2   recorded by NCEES to state boards of licensure where you are

 3   trying to obtain a license.  And part of that entrance into the

 4   national CPC hour registry will be the dates that you took it,

 5   as well as some other pertinent facts related to that education

 6   that you acquired.

 7                 For our more parochial purposes, I believe that

 8   that field date is already in there.  If not, it could be

 9   added, and we simply make it incumbent upon the licensee to

10   enter in the appropriate dates that these courses were taken.

11   It does not seem to be that big of a challenge to me.  And

12   then, of course, we rely on the veracity of our licensees to

13   faithfully report their hours and when they took them.

14             MS. IDRISS:  Mr. Chairman, I think the way we have it

15   gives a lot more flexibility for the licensees.  I mean, I know

16   that it's important, mobility is important, but a lot of our

17   licensees are only licensed in New Mexico.  And if you start

18   telling them, you know, you have to have those 15 within a year

19   and we have to check on it and then you have to have your 30

20   within the two years.  Right now we have a lot more

21   flexibility.

22                 Let's say you find a course that you want to take

23   at the end of the year or the following year, that two-year

24   window gives you a lot more flexibility.  I think what you want

25   to do is really help people enhance their education.  And
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 1   putting more and more failures and rules just simply makes it a

 2   lot harder to get licensed and to have to continue with your

 3   licensure.

 4                 I think right now we have a lot more mobility,

 5   much more flexibility than going to the NCEES standard.

 6   Because people want to get licensed in 10 states, well, they

 7   have to jump through the hoops.  But somebody that wants to be

 8   license in one or two states, I think right now our rule is

 9   giving them a lot more flexibility.  NCEES says you have to

10   have two PDHs every two years -- or every year one PDH, and

11   they keep track of it because they have the software and

12   everything and the staff.  But we are not telling them we're

13   not going to take the PDHs from ethics.  We are saying we're

14   going to take up to four.  But we're not saying you have to

15   take this, this and that.  We're giving them more flexibility.

16   Depending on your profession.

17                 You know, like for example, we are discussing at

18   the NCEES meeting, you know, ethics it should be sometimes

19   you're looking at business ethics.  Sometimes you're looking at

20   so many different facets of this topic.  And when you start

21   looking at so many rules and so many dates, it just makes it

22   harder, you know what I mean?  I myself like giving the

23   licensees a little bit more flexibility.  And we will take the

24   NCEES rules and regulations once they vote on them, but it

25   doesn't mean that this is the way to go.  It doesn't mean this
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 1   is the way to go.  That's how I look at it.  You want to help

 2   the public.  You want to help the licensees get licensed and

 3   get more and more of them licensed rather than making it lot

 4   harder on them to go through the process.

 5             MR. BRASHER:  Mr. Spirock.

 6             MR. SPIROCK:  Mr. Chair and members of the board, and

 7   an address to Mr. Bohannan's recommendation, for the purpose of

 8   this hearing I like the idea to changing it to two hours

 9   because we have that ability without reinventing the wheel and

10   defer any action, definition of ethics nor the change of the

11   mix of our reporting at this time.

12             MS. SAMORA:  Mr. Chair, I would just like to maybe

13   reiterate a little bit of what Dr. Idriss said.  I'm all for

14   trying to make things consistent with NCEES and the whole

15   mobility issue.  But I just think when the ethics came about, I

16   think at the time it sounded like a great idea, and what it did

17   was kind of create a situation where people were taking the

18   same ethics class over and over again.  Some people would argue

19   that we're supposed to be ethical anyway.  So I'm not against

20   it.  I mean, I could certainly say, you know, back off a little

21   bit.  But I personally would prefer to keep it the way that we

22   proposed it, which is make it an optional up to the four hours.

23   But if there's trend going toward that, I can understand making

24   that requirement.

25                 And I also reiterate what Dr. Idress said.  You
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 1   know, let's not make it more complicated for people who report.

 2   You've got some states that don't have any PDHs.  It's

 3   sacrilegious to say it, but some would say I'm an engineer.  If

 4   I'm going to progress.  I'm a surveyor and I'm going to

 5   progress in my career, I'm going to learn things on my own just

 6   to be robust in their fields.  So we're requiring these PDHs

 7   and that's fine, but let's not make it more cumbersome.

 8                 I would be in favor with just keeping it the way

 9   we proposed it where we eliminate the requirement for PDHs for

10   ethics.  But I appreciate that NCEES is looking at that.  I

11   wasn't aware that -- I guess they're proposing that for their

12   August meeting.  I don't know.  But anyway, just my two cents

13   worth.

14             CHAIRMAN BRASHER:  This was the thinking at the time

15   these rules were revised and it goes back to probably two years

16   or so.  The thinking on the ethics was that you're ethical.

17   You have ethics or you don't.  You bring them to the profession

18   or you don't.  You're taking a class and I'm going to teach

19   you.  It might be a good reminder for you so I can teach you.

20   It's not going to make an ethical person out of somebody who

21   isn't, who doesn't already bring that to the profession.  And

22   that issues arising out of ethics through the complaint process

23   would be brought to the board and be judged that way.  And that

24   was the reason that it was taken out and stricken from the

25   rules at the time.
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 1                 And we also have heard from a lot of licensees

 2   who felt like they were taking the same class over and over

 3   again and weren't really getting a lot out of it.  And we're

 4   agreeing that you have ethics or you don't; you behave properly

 5   or you don't.  And your behavior is not going to be influenced

 6   by taking a class.  Are there any other comments from the

 7   board?

 8             MR. COOPER:  Mr. Chairman, members of the board, my

 9   opinion on the ethics is I always like the four hours.  I agree

10   with Ms. Samora's comments about you have ethics or you don't

11   have ethics.  That is true.  But there are other things that

12   you can bring to the table.  Mr. Spirock sent me an E-mail with

13   some excellent comments about what that would mean.  I believe

14   that if we're going to go in line with NCEES with the two

15   hours, that we need to maybe put some definitions of scope of

16   classes, types of things that the board would recognize as

17   being covered under that ethics training, business practices,

18   things like that.  I appreciate Mr. Spirock's comments on that.

19   That brought a lot of new thinking into my game here about

20   ethics and stuff.  That's all I have, Mr. Chairman.

21             CHAIRMAN BRASHER:  When you're considering whether to

22   include ethics into the requirement or not is when we get to

23   it -- and it's in part 8 here -- the Rules of Professional

24   Conduct.  I think that we've strengthened the rules.  They're

25   just a little more better defined, a little more clear on what
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 1   is expected in the way of professional conduct from engineers

 2   and surveyors.  That was part of the thought process that went

 3   into it.  So that's how we got where we are today.  Any other

 4   comments from the board?

 5             MR. TONANDER:  Mr. Chairman and members of the board,

 6   I can certainly go with some of the later comments here as

 7   well.  I believe there's a reason for ethics.  I certainly can

 8   understand and appreciate the argument that you might be

 9   ethical or not.  But I think I've mentioned this in a prior

10   board meeting that people can intend to be ethical but simply

11   not understand an element or two, and having a reminder of that

12   on a regular basis may help things not come to this board,

13   which really should be -- we should not necessarily be the

14   people who are determining whether or not someone is being

15   ethical in the state when they very well could have helped

16   themselves and things.  I think keeping those requirements in

17   there would serve that purpose.

18                 I would also somewhat question the idea that if

19   we're really trying to allow flexibility, that then placing a

20   limit upon the number of ethics credits seems contrary to that

21   concept.  If we're trying to define flexibility on how somebody

22   obtains hours easier, I'm not sure what that limitation

23   accomplishes.

24             CHAIRMAN BRASHER:  Any other comments from the board?

25             MR. SPIROCK:  Mr. Chair, before you go to the public,
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 1   just a quick story relating to the latest New Mexico

 2   professional surveyors conference.  I was privileged to sit in

 3   with Mr. Tonander and Mr. Cooper on two sections that were

 4   entitled "Ethics."  We didn't have any PowerPoints -- excuse

 5   me, yes, we did but we didn't use them.  But we didn't go

 6   through any prescribed presentation.  It was more of a panel

 7   that related to the audience.  It's somewhat molded my approach

 8   to mandatory I've got to take ethics training.  Before, it was

 9   okay, I'll go to the conference who is going to teach the same

10   old stuff or is there a webinar or a pay per fee on the

11   Internet.

12                 By entertaining information from an audience in a

13   panel session, a lot of the discussion went to professional

14   conduct.  It also went to the review of our minimum standards.

15   So one of the reasons why I suggested that we defer this

16   item -- and again, I'm supporting Mr. Bohannan's two-year

17   requirement -- is to maybe rethink the entitlement or the name

18   or the requirements for what's called ethics training, make it

19   more expansive and make it more conclusionary of ethics, as

20   well as review of our standard.

21             MS. IDRISS:  Mr. Chairman, I like this idea because

22   then we are opening it to a variety of courses, expanding the

23   definition of ethics.  There are so many ways of looking at

24   ethics.  So then you are opening it to many, many courses that

25   will look at different parts of ethics, not the very narrow
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 1   definition of what the topic is.  And then that would be very

 2   interesting for so many different parts of the profession.

 3   Now, that, I like.  But then it becomes much more interesting

 4   and much more varied, yeah.  So if you open up the definition

 5   of ethics, then you are looking at many, many aspects of it, a

 6   much more interesting list of courses.

 7             CHAIRMAN BRASHER:  Thank you.  Any other comments

 8   from the board?  If you would identify yourself for the sake of

 9   the record, that would be helpful.

10             MR. ROLLAG:  I'm Tom Rollag.  Mr. Chairman and

11   members of the board, I have two comments.  First of all, what

12   I think is ethical, you may not.

13             CHAIRMAN BRASHER:  Excuse me.  Are you an engineer or

14   are you a surveyor?

15             MR. ROLLAG:  I'm a licensed surveyor in the state of

16   New Mexico and in the state of Texas.  To reiterate, what I

17   think may be an ethical practice you may not; or what you think

18   is ethical, I may not.  And I've had a few occasions where I've

19   doubted the ethics of my employers.  But I do like the biennium

20   if you want four hours.  Most courses that you take are not

21   one-hour courses in ethics.  There may be a morning or four

22   hours or something like that.  That way if you get your

23   four-hour PDHs in January, you can use them for the past year,

24   the way I understand the rules.  It's not two hours per year

25   and two hours for the next year.  It's four hours for the
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 1   two-year period.  I think that makes it a lot easier,

 2   especially for people that are putting on seminars and whatnot.

 3   Thank you.

 4             CHAIRMAN BRASHER:  Thank you.  Are there any other

 5   comments?

 6             MR. MEDINA:  Good morning.  My name is Chris Medina.

 7   I'm a licensed surveyor in New Mexico.  Mr. Chairman, members

 8   of the board, I'm in support of the reduced two hours if it's

 9   not going to be the four hours.  I recognize the question

10   either you're ethical or you're not.  But the experience you

11   get just interacting with the other professionals in the room,

12   the person presenting the class gives you a whole new view on

13   areas that you may have thought that you were doing right or

14   going in the right direction.  That's the intent to do the

15   right thing, but it just exposes you to different opinions and

16   gives it a different view from what you may have previously

17   had.

18                 I'm also liking Mr. Spirock's recommendation of

19   opening it up, not boxing it down just to surveying and

20   engineering.  It's pretty diverse from business practices, the

21   code of conduct just as an individual.  So that's a great idea

22   that I believe would make obtaining the ethics a little bit

23   simpler.  And then also open up the topics instead of just

24   purely ethics geared towards surveying or engineering.

25                 The last comment is the 15 hours per year.  That
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 1   sounds -- in my opinion, it's a good idea compared to the 30

 2   hours per every two years.  My approach on that is, you know,

 3   if somebody's lacking and they go all the way to the end to

 4   renew and then they're going to scramble to get those 30 hours,

 5   how does that protect the public?  How is that individual

 6   continuing their education by cramming something in two weeks

 7   or two days, however long it takes.

 8                 So I think spreading it out gives that individual

 9   the opportunity to soak up what they're learning or continuing

10   with the education instead of scrambling and, you know, maybe

11   doing two seminars at once and it could come down to ethics

12   again.  You know, someone has two computers running on two

13   different websites watching a video.  I don't know.  I think

14   the 15 hours is a good way to go.  Thank you.

15             CHAIRMAN BRASHER:  Thank you.  Are there any other

16   comments on this?  Let me ask, Mr. Thurow, is the NCEES talking

17   about that 30 hours, the number 30?

18             MR. THUROW:  Only in relationship to the total hours

19   for most renewal biennium.  But again, I want to emphasize that

20   they are looking for 15 hours to be achieved in a calendar

21   year, 30 hours for two calendar years for a renewal period.

22   And again, that is simply to try to standardize from state to

23   state for mobility.

24                 It is not incumbent upon us in any shape or form

25   as pointed out by Dr. Idriss that we have to adopt that mode
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 1   unless we wish to facilitate mobility of our licensees from

 2   state to state.

 3             CHAIRMAN BRASHER:  Are you aware of any states -- is

 4   anybody here aware of any states that require more than 30?

 5             MR. THUROW:  I'm not aware of any, Mr. Chairman.

 6             CHAIRMAN BRASHER:  Do they all require them, as far

 7   as you know?

 8             MR. THUROW:  No, not all states.  California doesn't

 9   have any requirements because they know it all.

10             MS. SAMORA:  Colorado doesn't have any, either.

11             CHAIRMAN BRASHER:  All right.  Thanks everybody for

12   participating here.  Let's discuss part 2.  And we have the

13   next part on our agenda engineering fees.  This is part 3.  Is

14   there anybody from the board that would like to comment on part

15   3?  Hearing none, is there anybody visiting today who would

16   like to comment on part 3?

17                 Okay.  Part 4 is incidental practice.  Does any

18   member of the board have any comments on the subject of

19   incidental practice?  Hearing none, any members joining us in

20   our audience today want to comment on part 4?  Hearing none,

21   the next item is part 5 entitled "Surveying."  Are there

22   members of the board that would like to comment on our part 5?

23             MR. THUROW:  Yes.  Mr. Chairman, if I could, please,

24   I would like to refer to Section 16.39.5.8(G).  As originally

25   published, if you go down about halfway for experienced
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 1   acceptable to the professional surveying committee, it states

 2   that the four years of experience for graduates of a four-year

 3   program in surveying must acquire this experience

 4   post-baccalaureate.  This is not in line with the Engineering

 5   and Survey Practice Act and is in error.  I have submitted as

 6   an item -- perhaps we'll discuss that later, but some

 7   alternative language which I believe reflects the intent of the

 8   Engineering and Survey Practice Act.  Experience for -- if I

 9   could, when we talk about experience, we have two different

10   levels.  If you are a graduate from a board-approved four-year

11   degree program in surveying, you may take the land surveyor --

12   you can be considered for a land surveyor intern in your senior

13   year.  Then you can acquire four years experience either before

14   or after your education to sit for the professional surveyors

15   exam.  So we do not want to suggest that it be

16   post-baccalaureate because this experience can be obtained

17   before you go to school.

18                 For related science degrees acceptable or

19   approved by the board, those applicants must have four years

20   experience in order to take the land surveyor intern exam or

21   the fundamentals of surveying exam.  Then they must acquire

22   four years of experience after that point to sit for a

23   professional exam.  So for board-accepted related science

24   degrees, they need a total of eight years of experience.  For

25   graduates of board-approved surveying degree programs, they
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 1   only require four years of experience which can be obtained

 2   either before or after their education.  The language I

 3   submitted as an exhibit adds clarification to that and is in

 4   keeping with the Engineering and Survey Practice Act.

 5             CHAIRMAN BRASHER:  Okay.  So how would this language

 6   change, then, Mr. Thurow?

 7             MR. THUROW:  Well, in my exhibit I've actually

 8   altered the language.  I can read you part C or paragraph --

 9   excuse me, paragraph G in its entirety if that will help the

10   board.  It's not that long.

11             CHAIRMAN BRASHER:  It would help me.

12             MR. THUROW:  All right.  Let me read this, then, into

13   the record.

14             CHAIRMAN BRASHER:  This is your proposed language?

15             MR. THUROW:  This is my proposed language.  Paragraph

16   G of 16.39.5.8, "Applicants for the professional surveying

17   license will be accepted after the applicant has passed the

18   professional surveying exam and has fulfilled the education and

19   experience requirements.  Successful passing of the

20   professional surveying exam does not ensure licensure as a

21   professional surveyor.  To satisfy the statutory requirement

22   for board-approved surveying experience prior to licensure, a

23   candidate with a board-approved surveying curriculum of four

24   years or more as determined by the board shall have four years

25   of experience before or after certification as a surveying
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 1   intern.  A candidate with a related science degree shall have

 2   four years of surveying experience acceptable to the

 3   professional surveying committee subsequent to certification as

 4   a surveying intern.  After successfully completing the

 5   professional surveying examination, an applicant, if necessary,

 6   will meet the licensing requirements in the New Mexico

 7   Engineering and Survey Practice Act shall update the

 8   application as provided by subsection H of 61.39.5.8 NMAC."

 9                 So I'm trying to spell out specifically the

10   difference between a board-approved surveying degree program, a

11   graduate of that, and a board-approved related science degree

12   and a graduate of that.  I have also altered paragraph K to

13   just go ahead and use the king's English and say exactly what I

14   think the law is intending to say.  K, as amended, would read,

15   "All applications for professional surveyor license shall show

16   proficiency in the English language and shall have a minimum of

17   four years experience if a graduate of a board-approved

18   four-year surveying curriculum, or eight years if a graduate of

19   a board-approved related science curriculum working in the

20   United States under the direction of a licensed professional

21   surveyor who can attest to the applicant's ability and

22   knowledge as a competent surveyor."

23             CHAIRMAN BRASHER:  Okay.  Is the distinction then

24   when the experience is required?

25             MR. THUROW:  The distinction is you need eight years
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 1   total experience for a board-approved related science degree,

 2   four of which has to be after you have passed the FS exam.  If

 3   you are a graduate of a board-approved surveying curriculum,

 4   that four years of experience can be obtained before or after

 5   you obtain your degree.

 6                 So, for instance, I have John Q surveying student

 7   who worked in the industry for eight years and decided that he

 8   wishes to become a licensed surveyor and goes to school,

 9   graduates from a four-year degree surveying curriculum program

10   acceptable by the board.  He does not have to then go out and

11   get four more years of experience.  The eight years that he

12   acquired prior to him going to school is sufficient to satisfy

13   the requirement of the law.

14                 Now, I have Bill Belahew.  I don't know.  Bill

15   has a related science degree in geology which is accepted by

16   the board.  He needs four years before he can become a

17   surveying intern.  It's acceptable by the board, but he needs

18   four years of experience before he becomes an LSI.  Then after

19   he becomes an LSI, he needs four more years in order to sit for

20   the professional practices exam.  So for one it's a total of

21   four years experience.  For the other it's a total of eight

22   years experience.  And for the fellow that needs four years, he

23   can obtain that before or after his education.  The four years

24   for a related science must be obtained after certification as a

25   land surveyor intern.
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 1             CHAIRMAN BRASHER:  Okay.  What if the individual

 2   obtains a degree in surveying, a bachelor's degree in surveying

 3   from, say, New Mexico State, and maybe the senior year right

 4   upon graduation that individual is eligible to take the LSI

 5   exam, pass it, become an LSI and then follow up with four years

 6   to become eligible to take the PS exam?

 7             MR. THUROW:  That four years could be obtained prior

 8   to obtaining his LSI.

 9             CHAIRMAN BRASHER:  Okay.  So he has four years

10   experience doing surveying in some responsible capacity.  Then

11   he gets a degree in surveying and he's eligible for the LSI.

12   Then he's got another four years to take the -- so where is the

13   LSI -- why is there an LSI step, then, if he gets the degree in

14   four years?  Does he move right to PS?

15             MR. THUROW:  If his experience is acceptable to the

16   board, he could go from LS to PS.  Of course, they are two

17   different exams testing two different -- the fundamentals of

18   surveying exam is essentially a knowledge based exam.  The

19   principles and practices exam is a combination of both

20   knowledge and experience.

21                 So you see, the thought process is here.  And the

22   way this has been interpreted in the past by the surveying

23   committee is that your experience, as long as it's progressive

24   and under the guidance of a licensed professional surveyor, can

25   be obtained before or after your educational requirement is
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 1   satisfied for those in a four-year surveying curriculum.  If

 2   you are simply -- again, the other side of this coin is that if

 3   you are in a program that is a related science degree, let's

 4   say it's forestry, your LSI requirement is four years of

 5   experience prior to becoming an LSI, and that's actually

 6   codified in the Engineering and Survey Practice Act.  So we

 7   cannot alter that nor would I think we'd wish to.

 8                 But again, we are emphasizing here that the

 9   four-year surveying curriculum essentially offers you a direct

10   path to licensure, where a related science degree will lead to

11   licensure but not as a direct path.  You need more experience.

12             MS. IDRISS:  Mr. Chair, I wanted to ask Mr. Thurow a

13   couple of questions.  So, basically, what you're looking at in

14   your amendment is two issues, right?  To clarify the difference

15   and experience requirement between a related science which is

16   accepted for surveyors and when you are coming from an

17   accredited or board-approved board.  So eight years versus

18   four.  So that's one issue.

19                 And the other issue is you want experience

20   pregraduation to count for towards your licensure which right

21   now is not accepted, right?

22             MR. THUROW:  No.  Right now I believe that the

23   insertion of post-baccalaureate into the contemplated rules is

24   a flat-out blunder.

25             MS. IDRISS:  What is the current status right now?
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 1             MS. SAMORA:  It was a mistake.

 2             MR. THUROW:  We like to say blunders, because

 3   mistakes are different than blunder.  Now, if I could please,

 4   Mr. Chairman, members of the board, I would like to read from

 5   the Engineering and Survey Practice Act 6123-27.3, specifically

 6   E.  "If otherwise qualified, a graduate of a board-approved but

 7   related curriculum of at least four years to be considered for

 8   a certification as a surveying intern shall have a specific

 9   record of four years of combined office and field

10   board-approved surveying experience obtained under the

11   direction of a licensed professional surveyor.  Class time will

12   not be counted in the four years of required experience, but

13   work prior to or while attending school may be counted for four

14   years of experience at the discretion of the board."  Am I

15   reading on the right -- I'm reading the wrong part of that.

16   I'm sorry.

17             MS. SAMORA:  That's a blunder.

18             MR. THUROW:  That's a blunder.  Give me a moment,

19   Mr. Chairman.  I want to reacquaint myself with what I thought

20   was a memorized section of the Engineering and Survey Practice

21   Act.

22             MR. BOHANNAN:  Mr. Chair, if I may ask --

23             MR. THUROW:  I'm sorry, Mr. Bohannan.  I should be

24   reading from it 61.

25             CHAIRMAN BRASHER:  Which paragraph?
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 1             MR. THUROW:  Number 5.  "If graduated from a

 2   board-approved four-year related science curriculum

 3   specifically defined by the board rules, has a minimum of four

 4   years of board-approved experience subsequent to certification

 5   as a surveying intern," okay?  So the Engineering and Survey

 6   Practice Act specifies that they must obtain this

 7   post-baccalaureate, but that does not apply to the graduate of

 8   a surveying curriculum, which is what I was reading in error to

 9   begin with.

10                 So this is not a new distinction.  This is the

11   way that we have interpreted this section of the act for quite

12   sometime, at least all of my long two years on the board.  And

13   I believe that what was proposed in the rule as being

14   post-baccalaureate when referring to graduates of surveying

15   curriculum four-year degree programs was placed there in error

16   and should simply be stricken and the new language inserted as

17   suggested in order to succinctly clarify this issue in the mind

18   of our licensees and potential licensees.

19             MS. IDRISS:  So, basically, Mr. Thurow, what you're

20   doing is keeping it the same requirement for related and

21   board-approved program post- and pre-baccalaureate, right?

22   You're keeping it the same, but you are adding an additional

23   four years for related.

24             MR. THUROW:  I'm not adding it.  That's been there.

25   That's in the law.
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 1             MS. IDRISS:  It's required eight years?

 2             MR. THUROW:  Yeah.  Because to become a land

 3   surveying intern if you are a graduate from a related science

 4   degree, you need four years of experience before you can become

 5   an LSI.  So once I become an LSI, I still need four years of

 6   experience to sit for the PS exam.  I mean, I would like to

 7   call upon the other surveyors that are sitting around me to

 8   either substantiate or point out the error in my

 9   interpretation.

10             MR. BOHANNAN:  So the intent is if you're in a

11   surveying curriculum and you're surveying for somebody while

12   you're going through school, it's really encouraging that

13   education work portion.  And in contrast, is if you're coming

14   in without any experience at all, you want to make sure that

15   those candidates have the experience as well as the education

16   before they become licensed.  But it also -- does this prevent

17   someone who has got a four-year degree in related science, they

18   are working while they're going through that for a licensed

19   surveyor, would you count that as their curriculum or meeting

20   their requirements?

21             MR. THUROW:  No, because what the law specifically

22   states is that the experience is obtained subsequent.  And

23   that's the important word here and the one that I was looking

24   for earlier.  Again, reading this from 6123-27.4 A5, "If

25   graduated from a board-approved four-year related science
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 1   curriculum as specifically defined by board rules, has a

 2   minimum of four years of board-approved experience subsequent

 3   to certification as an intern."  So you've got to become an

 4   intern first.  And then after you become an intern, you still

 5   need four more years of experience subsequent to an intern.

 6   Now, how do you become an intern?  That would be the next

 7   logical question.  But certification of a surveying -- let me

 8   find that specifically here.

 9             MR. BOHANNAN:  I think that's actually my question is

10   how do you become an intern?

11             MR. THUROW:  Well, you've got to be of good moral

12   character.  "Has obtained at least senior status in a

13   board-approved curriculum in survey."  So I don't have to have

14   any experience.  I just have to go to a surveying curriculum

15   program.  In my senior year the school is probably going to

16   make me take the fundamentals of surveying exam.  And I believe

17   that's part of their exit of competencies.  "Has three

18   references.  After acceptance of the application, the applicant

19   shall be allowed to take the program examination for

20   certification as a surveying intern.  Upon successfully

21   completing the examination and approved four-year surveying

22   curriculum, then by action of the board the applicant may be

23   certified as a surveying intern."

24                 Now, part D, "The certification of a surveying

25   intern does not permit you have to practice surveying.  It's
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 1   simply intended to demonstrate that the intern has obtained

 2   certain skills in surveying fundamentals and is pursuing a

 3   career in surveying."

 4                 E, "If otherwise qualified, a graduate of a

 5   board-approved but related curriculum of at least four years to

 6   be considered for certification as a surveying intern shall

 7   have a specific record of four years of combined office and

 8   field board-approved surveying experience obtained under the

 9   direction of a licensed professional surveyor."  Okay.  So you

10   need -- related science you need four years of experience to

11   even sit for the intern exam, okay?  Once you become an intern,

12   you pass the fundamentals of surveying, you still need four

13   more years of progressive experience under the tutelage of a

14   licensed professional surveyor for a total of eight years

15   experience, four to become an intern, four more to take the

16   professional surveyors exam.  This is always how we've

17   interpreted this.  What changed was the way it was codified in

18   the proposed rules, and I'm suggesting that that was in error.

19             MS. SAMORA:  Mr. Chair and members, I think we've

20   kind of fleshed all this out already.  A blunder was just made,

21   and so we just had the wrong language in there.  I believe

22   that's all.

23             MR. THUROW:  That is correct.

24             MR. SPIROCK:  Mr. Chairman, members of the board, in

25   lieu of further testimony in Exhibit Number 15, I've look at
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 1   Mr. Thurow's proposed changes to the amendment and I totally

 2   concur with it.

 3             MR. BOHANNAN:  Could I ask our counsel to look at

 4   those proposed amendments to see if they're subsequent enough

 5   that they could be adopted at our board meeting today or we'd

 6   have to --

 7             MR. WORD:  Mr. Chairman, members of the board, I

 8   think these are consistent with the proposed rule and could be

 9   accepted if the board chooses to pursuant to this notice as

10   part of this rule making process.

11             CHAIRMAN BRASHER:  Before we leave this, let me ask a

12   question, Mr. Thurow.  Is there any situation under which an

13   applicant would not have to take the LSI, could just go through

14   a combination of education and experience, just go right to the

15   PS exam?

16             MR. THUROW:  Mr. Chairman, members of the board, I do

17   not believe that is possible.  We are required, I believe, by

18   the Engineering and Survey Practice Act to take this multiple

19   steps.  LSI, again, primarily because it is two separate and

20   the distinct exams.  The fundamentals of surveying is quite

21   different from the professional practices exam.

22             CHAIRMAN BRASHER:  There's no such thing as a waiver,

23   then, for the LSI?

24             MR. THUROW:  No, sir.

25             CHAIRMAN BRASHER:  Okay.  On the subject, any members
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 1   joining us today like to comment on this?

 2             MR. BAKER:  Jeremy Baker.  I'm a PE and currently

 3   working on my PS.  And this rule would affect myself and

 4   several others that are in the surveying program right now at

 5   NMSU that are currently employed in the surveying profession

 6   gaining valuable real-world experience.  My position isn't

 7   going to change after I graduate where I work at.  Surveying

 8   companies are generally pretty small.  I'm still going to be

 9   doing the same thing after I graduate.  As I am now, it's

10   not -- the four years prior to like Mr. Thurow was saying

11   before, that's how the board had always interpreted.  While

12   you're working you go to school, you gain experience.  When

13   you're done after passing the fundamentals of the surveying

14   exam, then you can apply for your PS.  And if the board -- they

15   still have the discretion.  If the board finds your experience

16   to be acceptable to them, then you can.  If you are only doing

17   construction surveying, you're not going to be allowed to take

18   the PS and become a professional surveyor because there are

19   rules that you have to have three years in boundary surveying

20   specifically.  And so they still have the discretion to accept

21   your experience or not accept your experience, so there still

22   is another check besides this.  But from my understanding it's

23   always been interpreted that year experience prior to

24   graduation, you would be able to get your PS.

25             CHAIRMAN BRASHER:  Incidentally, engineering would be
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 1   a related science degree.

 2             MR. BAKER:  May I say something on that, too?  It's a

 3   related degree; however, the related degree also has

 4   stipulations on it.  You have to have a minimum of 18 credit

 5   hours in surveying, which would be an equivalent of a minor in

 6   surveying.  And there are also stipulations on which classes

 7   that the board wants you to take as an advisory opinion.  Also

 8   in these rules changes, it's going to take that advisory

 9   opinion and put them into these rules changes that we're

10   talking about today.

11             CHAIRMAN BRASHER:  Thank you.

12             MR. THUROW:  In response to your question,

13   Mr. Chairman, yes, engineering is a related science degree.  I

14   would qualify that, though, personally by saying civil

15   engineering is a related science degree, aeronautical

16   engineering is not.  And that is only my personal view.

17             CHAIRMAN BRASHER:  Are there any other comments?

18             MR. MEDINA:  I just have a question.  Are we

19   continuing on the same section of the 16.39.5 or are you guys

20   going to jump to the next one on the agenda?  Because I do have

21   questions on further items of paragraphs.

22             CHAIRMAN BRASHER:  What we're going to take up is we

23   have been discussing part 5, the surveying.  And our next item

24   is the licensure for military service members.  It's an

25   amendment to the rules.  Do you have more comments on part 5?
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 1             MR. MEDINA:  Members of the board, on item

 2   16.39.5.10, the practice of surveying, I have a couple of

 3   comments.  And I guess I'd like to introduce this as an

 4   exhibit.  I missed the first part where you were asking for

 5   additional exhibits.  I was wondering if I could offer this.

 6             CHAIRMAN BRASHER:  We'll take it.

 7             MR. MEDINA:  I'd like to introduce a modification to

 8   paragraph A and paragraph B.

 9             CHAIRMAN BRASHER:  Of 16.39.5.10?

10             MR. MEDINA:  Yes, sir.  Currently, the paragraph

11   reads, "A person or any organization shall not advertise or

12   offer to practice surveying work or accept such work unless the

13   person or member of the organization is licensed by the board

14   and is legally able to bind that organization by contract."

15   I'd like to further add a statement stating after that

16   sentence, "person and organization must register with the board

17   and provide an affidavit stating said person is able to bind

18   said organization by contract, and that person has the sole

19   discretion on all survey matters."  And the reasoning behind

20   this is we're seeing companies offering services that don't

21   have a licensed professional on staff and they're coming in at

22   the tail end and either bringing them on as an employee, but

23   they're not able to bind the company or the company is doing

24   all the direction, overseeing of the site, and the individual

25   is coming in and, say, rubber stamping or just not reviewing it
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 1   and just stamping it and taking whatever their payment is.  So

 2   I'd like to see something that kind of has a little bit more

 3   definition than that.

 4                 Second, I'd like to add a paragraph B or replace

 5   paragraph B or maybe B.1 and add "A person licensed by the

 6   board shall only represent a single organization as the

 7   licensed surveyor in responsible charge and themselves as an

 8   individual entity."  I was trying to work the wording on that.

 9   But the same thing.  There's situations that I've come across

10   where companies are offering professional services, and an

11   individual -- I'm a surveyor, so individual surveyors coming in

12   and representing five or six companies, providing the stamp.

13   The company is providing the crew, the equipment, directing the

14   work, and then an individual is coming in after it's licensed

15   and stamping it.  And there's organizations or companies that

16   don't employ the proper professionals on the staff and they're

17   kind of skirting around the loft, in my opinion.  And I'd like

18   to see something done to police the profession.  The companies

19   are coming in and, you know, I'm asking the question, "Is your

20   licensed surveyor an employee?  Yes, he or she is an employee.

21   Are they able to bind the company?  No, they're not."  And then

22   explain to them the practice act, and then lo and behold a

23   document is created saying so-and-so is now an officer or able

24   to bind the company.  So I'm looking at ways that the board or

25   the rules could help out in eliminating this type of practice.
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 1   That being said, that's my questions or comments.

 2             MR. SPIROCK:  In reviewing Mr. Medina's comments from

 3   the floor and going through my own experience, I would endorse

 4   trying to incorporate those concepts subject to further

 5   awardsmanship.  In the state of Arizona, there's not a problem

 6   with registering me as an engineer.  But I still annually

 7   register me as the responsible person for surveying services of

 8   the state of Arizona.  It's not a hard thing to do and might

 9   involve some additional staff work, but it sure cuts to the

10   quick about who's in responsible charge of doing the work.  So

11   I would endorse Mr. Medina's comments.

12             MR. BOHANNAN:  I think we have skirted around this

13   issue.  We've actually seen this in other states.  In other

14   states you actually have a firm registration as part of their

15   requirements, and we don't have that under our rules.  And it's

16   something that we've talked about for my two years as well on

17   the board that I think needs to be entertained.  I think it can

18   go a long way.  I think there's a lot of discussion as far as

19   multiple licenses and multiple companies.

20                 I can think of a couple of individuals that I did

21   work with that actually have several companies and they operate

22   within the guidelines.  What you've described sounds like you

23   need to talk to staff and maybe have them do some

24   investigation.  It sounds like there's some violations of the

25   act going on currently.  So I think this is one of those areas
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 1   that I think we need to probably put on our next rule change

 2   area for further discussions, but I would also support the

 3   registration of companies.  Texas does it, Colorado does it.  A

 4   few other states do it as well.

 5             MR. SPIROCK:  To clarify, Ron, you mean the

 6   registration of individuals within companies that are in

 7   responsible charge for hearing provisions for service and

 8   saying they are the responsible register.

 9             MR. BOHANNAN:  Yes.  And it's very complex.  And so,

10   yes, I agree with that clarification, but it is very complex.

11   But it goes back -- Oklahoma is a real good example.  And we've

12   seen a lot of violations that have come out of Oklahoma where

13   the individual is licensed in Oklahoma but his company is not

14   licensed in Oklahoma.  It's a violation of their act and their

15   rules.  So that's one of the things that I'd like to see here

16   too because we've actually had a couple of cases where the

17   firm, we thought, was practicing engineering but was not

18   licensed as an engineering firm, was using a lot of

19   subcontractors, and it gets into a very complex situation.  But

20   I think it's worthy of this board to take the time and effort

21   to move that forward.

22             CHAIRMAN BRASHER:  I agree with Mr. Bohannan.

23   Mr. Medina, if you've got some specific instances of specific

24   companies and individuals licensed or otherwise, let me suggest

25   you take it to the board office, Mr. Valdez specifically, and
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 1   see if there's a basis for a complaint there.  But I think I

 2   understand exactly what you're talking about.  And we'll take

 3   this up in the future, this idea of maybe the language could

 4   use some clarification here to decide or maybe the rules could

 5   be a little more clearer or forceful about who can be

 6   considered as being able to contractually obligate a company.

 7   Over the past year or so, I've had discussions over specific

 8   instances like that.  As an engineer I've had experience with

 9   using surveyors who it seems as though they're representing

10   several different companies at the same time, and it sort of

11   begs the question of how they can actually be doing this and

12   can they really contractually obligate.

13                 Some of the discussion that will come out of this

14   will probably be along the lines of a surveyor being a

15   subconsultant to, say, an engineer or an architect who enters

16   into an agreement with his client that he can contractually

17   obligate the company for the purposes of that particular

18   project, as opposed to -- Mr. Spirock.

19             MR. SPIROCK:  Mr. Chairman, I'm smiling because I

20   mentioned that you were at the ethics round table and that was

21   your presentation.  I had been in Miami representing a client

22   who was with the Corps of Engineering and surveying.  And I'm

23   not an engineer, so I stopped that negotiation and called my

24   engineer to fly to Miami.  It was an interesting topic.

25                 But my comment right now is are there any
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 1   provisions of Mr. Medina's intent that could be included for

 2   our consideration for this rule if you choose, defer the nature

 3   of the topic or defer registration to a later date?

 4             CHAIRMAN BRASHER:  Well, I think that subject to the

 5   opinion of our counsel, Mr. Word, it seems to me that we can't

 6   insert language into our rules right now.

 7             MR. WORD:  Mr. Chair, if I may, members, I don't mean

 8   it as a blanket statement, but I'm hearing Mr. Medina's

 9   suggestion.  And again, I haven't had a chance to read your

10   proposed language, but I heard you talk about a requirement

11   that the parties submit an affidavit substantiating this, and I

12   think that's an affirmative obligation that goes quite a bit

13   farther than what's in the proposed change that's been noticed

14   in this hearing.

15             CHAIRMAN BRASHER:  The point being it's not that --

16   the words he offers, if you took them all at face value,

17   procedurally we can't insert them into this right now.  But the

18   subject is -- but the issues he surfaced here, we will

19   incorporate it into our forthcoming discussions on the rules.

20             MR. WORD:  If a proposed change differs substantially

21   from the proposed rule change that's been noticed, there is a

22   question of whether or not the board should do it in this

23   hearing.  It's not black and white in the law, but my advice

24   would be and always would be conservative on these matters.

25   I'm submitting that I hear this as a pretty significant
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 1   affirmative requirement, the requirement that a party submit an

 2   affidavit.  And I would just caution the board to consider --

 3             CHAIRMAN BRASHER:  He's not commenting on specific

 4   wording of any specific rule change itself.  I think he's

 5   suggesting an additional change.

 6             MR. MEDINA:  It's kind of open for discussion.  The

 7   wording on both items is -- I know I'm pushing the limits of

 8   interpretation.  The big thing I'm trying to get at is how do

 9   certain things protect the public.  And item B, with an

10   individual offering or purporting to be an employee of several

11   companies and stamping these documents, how is that protecting

12   the public.  It's opening up to errors.  If he or she is not

13   overseeing, directing, supervising the type of work that's

14   being done and the approach, at some point something bad is

15   going to happen where it's going to involve dragging in a small

16   landowner or somebody that doesn't have any money into a

17   lawsuit or who knows what.  But it doesn't help the public at

18   all by rubber stamping these surveys.  And I'm coming from a

19   survey point of view.  I don't know on the engineering how

20   there's that type of same situation.  This is my area, what I'm

21   exposed to.  But I will turn this over.

22             CHAIRMAN BRASHER:  Give that to Mr. Valdez.

23             MR. COOPER:  Mr. Chair, members of the board, one of

24   the things about this practice of surveying -- I really feel

25   that we need to defer this and give it some real workover.  The
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 1   thing that I have seen is companies obtaining contracts and

 2   then going out and getting a low bid on a survey and

 3   engineering.  I'm sure some of you board members here are

 4   familiar with a cell phone tower issue in the past.  Mr. Word

 5   is shaking his head right there.  That's a very thorny issue.

 6   I'm familiar with a couple of companies that were doing that

 7   because they called me personally looking for a low bid on the

 8   surveying services.  They had the contract and now they needed

 9   somebody to do the survey, and I absolutely refused to do that.

10                 So that is a big issue.  Not so much on the

11   rubber stamping.  I think we got most of those guys out of

12   here.  There are still a few of them around, but -- I mean from

13   a surveying standpoint.  A few of them have passed away that I

14   know.  A few of them went out of business and retired.  And

15   this section here also practices surveying and I believe is in

16   the practice of engineering, is it not, Mr. Bohannan?  And I

17   think that's something in the portion of the act should also be

18   added.  I firmly believe we need to do as Mr. Medina has

19   suggested, do some new language on this.  Thank you.

20             CHAIRMAN BRASHER:  Any other comments or questions of

21   Mr. Medina?

22             MR. MEDINA:  Thank you.

23             CHAIRMAN BRASHER:  Thank you very much.

24             MR. VALDEZ:  Just a quick comment regarding

25   Mr. Medina's proposal.  Based on my history with the board,
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 1   this issue has come up quite a bit -- these issues have come up

 2   quite a bit on the surveying side with companies hiring one

 3   surveyor for different companies, things like that, more so

 4   than the engineering discipline.  So it is an issue that needs

 5   to be addressed and has been discussed by the board.  So I

 6   would recommend that the board take it under consideration.

 7             CHAIRMAN BRASHER:  Thank you.  I agree.

 8             MR. COOPER:  Mr. Chairman, board members, I have

 9   specific knowledge of the failure of this.  A company was

10   hired, received a government contract to save the Canyoncito

11   National Park north of Santa Fe.  They obtained a surveyor who

12   I know personally, did the survey.  And as much as I can glean

13   from it, the company that hired him was running the show and

14   the surveyor prepared a product that was not in conformance

15   with the requirements.  It took five -- four years to get

16   him -- he was paid, everything was taken care of.  But it took

17   four years for the government to finally decide to abandon that

18   company and go with a new surveyor to fix the problems in that

19   whole procedure.  How do I know?  Because I'm the one that got

20   hired to fix it.

21                 So my client was harmed with four years of delays

22   because of this situation.  This is going on 14 years now and

23   he was harmed for almost four years by this type of practice, a

24   company getting a contract, hiring a surveyor to go out and do

25   it, collecting their cut and paying what I believe was a very
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 1   minimal amount to the surveyor, in my opinion, because he told

 2   me how much he got paid.  So that's all I have.

 3             MR. BAKER:  Mr. Chair, Mr. Cooper, I appreciate your

 4   comments.  I'm going to have to disagree with you a little bit

 5   on the comment that you said that is kind of going by the

 6   wayside because of a lot of the guys that are rubber stamping.

 7   I'm more like Mr. Medina.  I've seen it quite a bit recently.

 8   Southeastern New Mexico has been busy, can't get enough people

 9   there.  "I'll stamp for your company, no big deal.  You're an

10   engineering company.  You provide engineering and surveying

11   services.  You don't have a surveyor, I'll stamp for it."  I

12   think it is a big issue.  We do have some examples that could

13   be modeled off of.  One, RLD which has the contractor's

14   licenses under them.  They have rules in place.  The contractor

15   is -- the license of that contractor is bound to a company.

16                 Mr. Bohannan, you had said earlier that some

17   people have multiple companies that they represent.  That's

18   true.  The contractors can do it as well, as long as they're an

19   owner of the company.  So I don't anticipate that that would be

20   a problem.  But I think that we do need to have a firm

21   registration just because of these issues that we see.  I don't

22   see it as much on the engineering side as I do on the surveying

23   side.  But I mean, like Oklahoma has a firm registration.

24   Texas has a firm registration.  And I think that we really need

25   to look at getting New Mexico on board with that as well.
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 1   Because I do see one individual representing several different

 2   companies or one company being represented by several different

 3   companies.  So I'm company A.  Well, if I need a survey, I'm

 4   offering surveying services and maybe surveyor B that has a

 5   company over here will take care of it if it's in this area, or

 6   surveyor C if it's in this area will stamp it.

 7             CHAIRMAN BRASHER:  How do you see firm registration

 8   as addressing that?  Is the idea that firm registration

 9   would -- they have not registered unless they have somebody who

10   had dedicated just to that company?

11             MR. BAKER:  Because your license is bound to your

12   company.  You can't stamp for another company.  You can only

13   sign and stamp and seal documents for your company or whatever

14   company you're working for.  And individuals, also.  I can

15   stamp for -- let's say for Pedigree; that's who I work for.  I

16   can stamp engineering documents for them currently.  Or if I

17   have something that I've disclosed -- and that's a requirement,

18   too -- I have to disclose to them if I'm working on a project

19   outside of that and get approval.  I can stamp for myself as

20   well.  But I can't stamp for Mr. Cooper's company or anyone

21   else's.

22                 So I think that's how you nail it down is you

23   can't stamp for that company.  Then if they are stamping for

24   it, then it's easier to turn it in to the board and say this is

25   the relation, guys.  Because right now it's almost impossible
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 1   to have a violation.  You can have one person stamping for five

 2   companies, and they're not in direct charge of those employees.

 3   They can't be if they're not in charge of the employee.

 4             CHAIRMAN BRASHER:  Okay.  Mr. Spirock.

 5             MR. SPIROCK:  Mr. Chairman, a question as a member of

 6   your board.  I'm totally naive about the process of dealing

 7   with all of the regulations regarding review of these words by

 8   the archival and records department, publication in the

 9   newspapers and whatever media.  I thought that the intent of

10   these rules hearing was to listen to testimony and then provide

11   for another date in the future to consider those.  It could

12   even be this afternoon.  And then perhaps as a board vote on

13   the acceptance of or the nonacceptance with your concurrence

14   for proceeding to revisions to those words that address the

15   very testimony we just heard.  But the idea of saying, oh, stop

16   it if it is a major conflict we have to re-advertise.  Or if

17   it's minor, it's like Mr. Thurow's recommendation were hardly

18   accepted as being minor and a good clarification, we could act

19   on them this afternoon.  So I have the question:  How do we

20   incorporate Mr. Medina's comments, the comments from the

21   public, deliberate about them, suggest the words that ought to

22   be acted upon and proceed forward?

23             MR. WORD:  Mr. Chairman, members of the board,

24   Mr. Spirock, I'm happy to talk to you during a break and

25   explain a little bit more of the process.  I don't want to take

�

0061

 1   up the time of the hearing.  But the hearing process is

 2   governed by the Open Meetings Act and the Uniform Licensing

 3   Act, and the basic notion is there has to be proper notice.

 4   And the notice given of this hearing was that the board was

 5   considering changes to part 5, including there are changes

 6   proposed to 16.39.5.10(A), in that Mr. Medina, as I understood

 7   it -- again, I haven't had a chance to read his proposal -- was

 8   to add a sentence, which, as I interpreted what he read to us,

 9   is a pretty significant substantial -- pretty significant

10   affirmative obligation on the part of the parties to submit an

11   affidavit.  And right now the only proposal is to add words or

12   accept such work to the currently, which in 16.39.5.10(A)  And

13   I think the proposal arguably goes far enough beyond that it

14   would require the board to consider taking that up at its

15   subsequent rule hearing.

16                 Mr. Thurow's proposed changes were to the

17   language that is in the proposal, the new language that's

18   proposed in that part.  And he was tweaking that language,

19   basically.  This is new language that was not part of the

20   proposed changes that the public was notified of and that the

21   board is considering today.  Sorry if I'm not making that

22   distinction clear.

23             MR. SPIROCK:  You've made that distinction clear even

24   though you're not general counsel.  I understand the

25   definition.  This stuff has being going on since 2012 at my
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 1   first meeting in December where there were words.  The words

 2   have been hammered out since 2012.  Be a good boy.  Wait for

 3   the rules here.  I've waited for Mr. Valdez to disseminate the

 4   corrected words that were discussed prior to December of 2012,

 5   which took until March.  I have told people in good faith at a

 6   public seminar with NMPS that you'll get your chance of

 7   submitting words and hear how this process goes.  And I'm

 8   suggesting since we have a meeting scheduled in April and again

 9   in June and probably again in August that items of import under

10   these rules here that have an immediate effect and should be

11   considered, be allowed to entertained at a date certainable and

12   not just studied.

13             MR. BOHANNAN:  Mr. Chair and members of the board,

14   being on the rules committee -- and we welcome you to be on the

15   rules committee -- I appreciate your frustration and I

16   understand the same frustration because I've been on two years

17   as well.  We now have the protocol down where our intent was to

18   adopt everything that we can today and start immediately on the

19   next process of many of those rules changes.  The process has

20   to go to the board for review, it has to go to the archives, it

21   has to be published and then we set a date.  That's the actual

22   process for the rules changes.

23                 Our intent -- or at least my intent was to take

24   those things that we could not approve today and roll those

25   into the rules committee immediately and start discussing those
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 1   changes so we can do another iteration and we want to get it

 2   done this year.

 3             MR. SPIROCK:  Mr. Chairman, Mr. Bohannan, thank you.

 4   The words "immediately" and "it's my intent to roll on," I

 5   think we've satisfied at least with my current administration.

 6             CHAIRMAN BRASHER:  Well, good.  Because Mr. Medina

 7   makes a good point.  He has brought up something that I have

 8   been discussing, discussed with Sal Deal, a former member here,

 9   and Mr. Thurow for the past year or so.  So exactly his

10   situation -- the rules were in progress.  They were worded and

11   they've gone to the archives and they've been put in the

12   correct font and somebody's corrected our grammar, and so

13   forth.  They have been formulated and they were in a process

14   right now.

15                 But what he raises is something that I

16   specifically -- I can't even propose the language.  I'm not a

17   surveyor.  I know what he wants.  I need it too as an engineer.

18   And he makes a very good point I want to see addressed.  And I

19   really don't want to bow wave this out into the future.  Just

20   following the procedural rules on getting these things

21   published and advertised and heard takes forever.  It takes an

22   awful long time.

23             MR. BOHANNAN:  Mr. Chair, we actually now have the

24   definitive process that we can actually try to get that done in

25   a timely manner.  But it also needs to be vetted correctly.
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 1   And that's one of the things that these rules have been done

 2   so.  They've been vetted.  We're finding things that have not

 3   been vetted that need to be expanded.  But those need to betted

 4   and we really need to work on them closely because there's a

 5   lot of instances where we need to really think through the

 6   downside.

 7             MR. THUROW:  Mr. Chairman, I believe that the board

 8   can address some of Mr. Medina's concerns under the current

 9   language, and I would suggest that the surveying committee will

10   look anew at this problem and pursue remedial actions under the

11   current language of both the rules and the Engineering and

12   Survey Practice Act.  So we're not going to brush this under

13   the table.  I believe the remedy is there and we will pursue

14   it.

15                 One final comment.  This NCEES model rules, I

16   believe it is 110.2, if I'm not mistaken -- that could be in

17   error -- addresses this specific issue.  And as we move forward

18   with future interpretations of the rules, that we look to the

19   NCEES model rules as a guide in formulating our own language in

20   our particular administrative code.

21             CHAIRMAN BRASHER:  Thank you.  The issue that

22   Mr. Medina has raised today, though, this is every day.  This

23   has gone on every single day.  And I agree with him.  When some

24   language is put together, when something very specifically is

25   inserted into the rules that addresses his concern and mine on
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 1   the same topic, I would expect there will be a list of other

 2   people who will oppose it, people who are going to be in

 3   opposition to this.  Procedurally, what do we do.  How can we

 4   proceed with -- what's our procedure for modifying the rules

 5   beyond what we do today.  Do we rewrite them.  Do we go through

 6   the publication process with archives.  The public

 7   notification, have another hearing for a second round of rules.

 8             MS. IDRISS:  That's the way it should be.

 9             CHAIRMAN BRASHER:  That's what we'll be doing.

10             MR. SPIROCK:  Mr. Chairman, can you schedule that for

11   a date certain in the future?

12             MS. SAMORA:  I think it needs to be assigned back to

13   the rules committee and let them look at it.  I think Ron has

14   indicated that we can commit to following it through this year.

15   That would be a great idea.

16             MR. BOHANNAN:  Mr. Chair, just to reiterate, so it

17   goes to the rules committee.  The rules committee can take --

18   we can use the NCEES guidelines, to start with.  We can take

19   input from -- suggested language from the general public.  They

20   would formulate a change to the rules.  It has to go to the

21   board.  The board has to review it.  The board has to act on

22   it.  It then goes to the state archives process.  Once that's

23   done, it comes back to the board, and we set a date at that

24   time for a public hearing.

25             MR. SPIROCK:  And the professional surveyors
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 1   committee has a chance under our current board structure to

 2   deliberate and discuss this as a committee to provide

 3   recommendations to you?

 4             CHAIRMAN BRASHER:  Sure.

 5             MR. BOHANNAN:  We're not limited by the

 6   participation.  You're more than welcome to be put on the rules

 7   committee.

 8             CHAIRMAN BRASHER:  That's the process we have to get

 9   through today and this does go back to 2012.  There's some good

10   reasons and bad reasons for it taking this long, but going

11   forward I'm optimistic that this will move faster.

12             MS. IDRISS:  Mr. Chairman, I have one more comment on

13   this topic.  Reading 16.39.5.8 now, this big problem, these

14   people are already in violation of our rules and our act.  They

15   are in violation.  They can be disciplined.  We have a big

16   problem.  But right now currently if they are brought to the

17   attention of the board, they can be disciplined right now.

18   Because, I mean -- and I agree the language needs to be brought

19   back to the rules committee and thank them even more.  But

20   legally able to bind that organization by contract?  You can't

21   just jump -- they can be prosecuted right now.  They need to be

22   brought to the attention of the board.

23             CHAIRMAN BRASHER:  Yes.  I think some of the people

24   who are licensees we're talking about today are setting

25   themself up to be legally -- or to bind several organizations
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 1   at the same time.  And I think what Mr. Medina is saying is

 2   that's not practical.  How can they really be doing a proper

 3   job when they're able to bind.  They're working for so many

 4   people at that level beyond being just an employee but actually

 5   being like an officer of the corporation.

 6                 By the way, what will come out of this today is

 7   this topic right here, but I think as we go through this we'll

 8   find other items that we will go back to the rules process on.

 9   Are there any more comments on this one from anybody?

10             MR. ROLLAG:  Mr. Chairman, members of the board, last

11   time I was here I had mentioned ethics.  In my opinion, for me

12   to stamp somebody's thing and it says that I'm saying the

13   survey was done under my supervision, if I stamp that, it had

14   to be done under my supervision.  And I think that ethically

15   when we were doing that, we violated my ethics code.

16                 But I have a question on 16.39.5.12.  And I'm

17   asking more or less for a clarification.  To find that a

18   surveyor in El Paso, for example.  And I have my degree in

19   geology or forestry or engineering or whatever, and I've been

20   practicing surveying for the last 15 years, but I do not have

21   the 18 semester hours in surveying that is required.  I have

22   many years of experience.  I am not able to ask for an

23   endorsement.  Is that my correct assumption?

24             MR. THUROW:  I'll defer to Mr. Valdez.

25             MR. VALDEZ:  Mr. Chairman, members of the board, and
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 1   Mr. Rollag, this section defines in what year were you

 2   initially licensed in this proposed -- excuse me for a lack of

 3   words, but on this concept on this imaginary situation when was

 4   the individual initially licensed in El Paso, Texas.

 5             MR. ROLLAG:  Let's say 1992.  Do you go to B?

 6             MR. VALDEZ:  We would look at letter C, licensure,

 7   prior to July 1st of 1995.  So that individual would need to

 8   meet the requirements at that time.  Letter C.  If he was

 9   initially licensed in 1992, they would fall under letter C or

10   letter D.

11             MR. SPIROCK:  Our requirements.

12             MR. VALDEZ:  Right.  Those were our requirements at

13   that time.

14             MR. ROLLAG:  I was just curious because I hear a lot

15   of complaints that I can't practice in New Mexico because they

16   won't accept my degree.  And that's the reason I hear a lot of

17   this stamping.  This survey has got a New Mexico stamp, have

18   him stamp your survey.  I'm not saying the survey was done

19   poorly, but the guy that's stamping it did not supervise it.

20   Thank you.

21             CHAIRMAN BRASHER:  Thank you so much.  Are there any

22   other comments or questions on this?  Hearing none, let's take

23   a break for 15 minutes.

24             (A recess was taken from 12:23 to 12:43.)

25             CHAIRMAN BRASHER:  Next on the agenda is part 6,
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 1   licensure for military service member, spouses and veterans.

 2   Any comments from the board on this item?

 3             MR. SPIROCK:  Mr. Chairman, I have an exhibit.

 4   Presumably it will be called Exhibit 16.  So I'll reserve my

 5   comments.  Right now as written, it's fine.

 6             CHAIRMAN BRASHER:  Thank you.  Any other comments

 7   from the board?  Are there any comments from our audience?

 8   Hearing none, let's forge ahead.

 9                 Our next part to be considered is part 7, which

10   is our agenda "Miscellaneous."  Are there comments from the

11   board on this?  Part 7 pertains to revocation, suspension,

12   imposition of fines, reissuances of licenses and certificates

13   and disciplinary action.  Are there any comments or questions

14   issues to be raised by the board members?

15                 Hearing none, are there any members of the

16   audience who joined us, do they have any comments or questions

17   pertaining to this item, part 7?

18                 Hearing none, the next item on our agenda is the

19   part 8, which is the Code of Professional Conduct.  Are there

20   any comments, questions from the board regarding part 8?

21             MR. COOPER:  Mr. Chairman, board members, Sammy is

22   handing out an excerpt from the "Professionalism and Ethics and

23   Surveying."  It's work by a Dr. Frank, Steven Frank, Knud

24   Hermansen and Dan Scoccia, August 1997.  I presented some of

25   this at our conference.  I'm really a firm believer in the
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 1   language of this and the responsibilities that we have in our

 2   profession about working above the baseline, above the minimum

 3   standards.  I don't know if the board would like to revisit the

 4   language in the Rules of Professional Conduct.  Mr. Thurow and

 5   I have had some discussions about this in the past.  I would

 6   like to -- I know I'm a newbie here.  I wasn't in on the

 7   beginning on these real changes, but if the board chooses to

 8   revisit this section of the rules, I would like to have him

 9   consider the language of this handout I've presented as an

10   exhibit.

11             CHAIRMAN BRASHER:  And where specifically would you

12   see that this fit?

13             MR. COOPER:  Anywhere.  My feeling is it would be an

14   introductory paragraph under the Rules of Professional Conduct

15   in some way.  And then the rest of it outlines how you achieve

16   this standard of care and our duty to society at large.

17             MR. SPIROCK:  Question for Mr. Cooper.  Earlier in

18   today's hearing, we discussed the definition of ethics as it

19   currently exists in NMAC, and I believe we decided that at a

20   future date or a future consideration that ethical definition

21   ought to be expanded.  I'm suggesting maybe as an alternative

22   to today's rules of conduct that this idea as well as the

23   morality of professional conduct be incorporated in that

24   division either in addition to or in rule of changes to

25   16.39.8.9.
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 1             MR. COOPER:  Is that a question?  Could you repeat

 2   it?  I'm sorry.  I apologize.  I got lost.

 3             MR. SPIROCK:  Earlier we talked about -- going back

 4   to the beginning, we had a discussion about ethics.  I related

 5   the story of my experience at NMPS.  I thought we said okay,

 6   the definition of ethics as it appears in NMAC part 1 ought to

 7   be revisited and maybe expanded.  This question is, does this

 8   language or portions thereof fall in there or in subsection 5

 9   or in 8 or in both?

10             MR. COOPER:  I believe it falls under the Rules of

11   Professional Conduct, Mr. Spirock and Mr. Chairman.

12             MR. BOHANNAN:  I think here's a real good example.  I

13   like what has been presented to us, but here's a real good

14   example of why we are taking the process through this hearing

15   for the general public.  Let me just use the second paragraph

16   in what was handed out.  The standard of care expected of the

17   surveyor to provide to the client not only what the client

18   wants but also what the client needs.  That is a very good

19   statement, but I've seen a lot of instances where the client

20   wants the cheapest product with the cheapest price and then it

21   brings a complaint against an individual because of areas that

22   are outside of minimum standards or normal business practices.

23   So here's something that's -- the intent is good, but needs to

24   be vetted so that we work through all those issues in a proper

25   format so that we can get a rule down that applies not only
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 1   both to the surveyors but the engineers because this is the

 2   professional conduct section.  So I think this one is also

 3   another good source for us to bring back up and vet it out and

 4   then find out which is the appropriate place to put it.

 5             CHAIRMAN BRASHER:  Mr. Cooper, so what you've handed

 6   out is a document which you've entitled or somebody has

 7   entitled "Standard of care - duty owed to society."  It's

 8   excerpts taken from "Professionalism and Ethics in Surveying"

 9   by these authors in 1997.  Do you see that the Rules of

10   Professional Conduct -- they fall short.  Do they lack these

11   items in that document?

12             MR. COOPER:  Yes, somewhat.  Mr. Chairman, board

13   members, I believe that the Rules of Professional Conduct lack

14   a little -- they are very well written.  I would like to give

15   you an example of this.  It's like Mr. Rollag said in his

16   presentation that the ethics are different for different

17   people.  We think that they're all the same, but really they're

18   not because we have different opinions on things.

19                 One of the cases that we struggled with on a

20   complaint is an interpretation of what was due to the client.

21   I'm getting back to the statement that Mr. Bohannan read, "The

22   surveyor or engineer is obligated to determine what the client

23   needs and ensure that these needs are met, not only what the

24   client wants but what the client needs."  We've had cases where

25   the client was expecting something.  The surveyor was providing
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 1   something else and the client was not getting or didn't know

 2   what he needed.  The surveyor failed to tell him what needed to

 3   be done to achieve his goal and it didn't get done.  It wasn't

 4   in the contract.  It wasn't oral or written what the surveyor

 5   was going to provide to the client.  The surveyor was expecting

 6   the client to do something; the client didn't know what to do.

 7   That initiated a complaint.  That's a failure to that client.

 8   The surveyor should have outlined everything that needed to be

 9   done to achieve his project whether he wanted to do it or not.

10   Outline it.  Here's the cost, here's what I will provide and

11   this is what it's going to take.  Some of it was basically

12   applying to the county signing the application.  The owner had

13   to sign the application; the surveyor couldn't do it.  The

14   surveyor didn't tell the owner he had to sign the application.

15   So the project was delayed and delayed and delayed.  And so in

16   that instance, I believe that we as professionals have an

17   obligation to not only provide what the client wants but what

18   he needs.

19             CHAIRMAN BRASHER:  Doesn't the ethical dilemma arise

20   when you identify to the client you need to do these eight

21   things?  These are things you need to do, and the client tells

22   the surveyor, "I only want you to do these six.  Skip those

23   other two."  And then the dilemma on the part of the surveyor

24   is whether they do it anyway, not do those other two items that

25   he needed, that he left out.
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 1             MR. COOPER:  Mr. Chairman, members of the board, I

 2   think you're trying to separate a business decision from a

 3   standard of care duty decision.  You have to make one of the

 4   two decisions.  You either have to make a decision from a

 5   business standpoint, do I provide those services and get paid

 6   for them without doing the last two items.  Is that going to

 7   satisfy the needs of that client and have you provide the

 8   product for him to complete that job.  Or by not completing

 9   those two items, are you going to fail in your requirements,

10   your professional requirements.  Which one is it.  If you're

11   going to fail in your professional requirements, then the

12   business decision is irrelevant.

13             CHAIRMAN BRASHER:  That's the ethical dilemma, it

14   seems to me.

15             MR. COOPER:  Mr. Chairman, in my mind it's not an

16   ethical dilemma.  You either follow the requirements and

17   provide the product that you owe society; health, safety and

18   welfare.  It would be like designing a bridge and saying, well,

19   the client wants me to put in number 8 rebar and I'm

20   recommending something else.

21             CHAIRMAN BRASHER:  To me it's obvious, but that's the

22   dilemma for somebody who sees the dilemma and they have to

23   decide.  Do I want to do what's good for business or do I want

24   to do what's right as a professional.  That's what I mean by

25   that.  Somebody has to decide which side to take.
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 1             MS. SAMORA:  Mr. Chair, I just want to reiterate what

 2   Ron has already said is that, you know, we have a rules

 3   committee and we've reviewed all this, and these are great

 4   suggestions and we need to look at them.  But I mean, we went

 5   through all that.  Remember we went through this Professional

 6   Code of Conduct.  So we have a process.  So I think it's

 7   appropriate to bring it up.  I just don't know how much we want

 8   to discuss the details of it.  Let's just sign it back to the

 9   rules, let's look at it.  Because you remember when we did

10   these rules of conduct, I mean, you and I looked at the rules

11   committee.  We had more language in there; we took it out.  It

12   does take that effort.  You have to kind of go back -- you have

13   to go back to the committee and then come back.  It's all part

14   of the process.  I just think that that's what we need to do.

15   We don't want to parse the language at this meeting.

16             MR. BOHANNAN:  Mr. Cooper and Ms. Samora, what I'm

17   getting at -- and you guys did that actually before I started.

18   Does it make sense to create another section or do we want to

19   take some of these ideas, as well as these other ideas that

20   we're talking about today, and incorporate them into the

21   existing section.  So when I look at part A of the Rules of

22   Professional Conduct, where, for instance, does this fall?

23   Does this really fall under the public safety, health, welfare

24   section, or is this a new section?  I'm just trying to throw

25   that out to get a feel for it so when we go back from this
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 1   section --

 2             MS. SAMORA:  I don't know.  I haven't had time to

 3   think about it.

 4             CHAIRMAN BRASHER:  This speaks to conduct and ethics.

 5   What Mr. Cooper has handed out speaks to conduct and ethics.

 6   Here's what we can do.  We can review the Rules of Professional

 7   Conduct, we can act on them and approve them as they are.  And

 8   our forthcoming work on rules and other areas, we can choose to

 9   incorporate this language possibly as -- if this is

10   appropriate, a preamble or something to the Rules of

11   Professional Conduct applying to engineers and surveyors and

12   the forthcoming rule revision.  So we can use it.  We can

13   decide where to put it in and where it would fit in our next

14   round of rules, forthcoming round of rules to address all the

15   other things that have come up today.

16             MR. THUROW:  Mr. Chairman, members of the board, I

17   have a minor edit to propose, please.  For A, paragraph E, the

18   third line where it says, "Permit the use of their name or firm

19   in connection with any business," I would like to insert the

20   name -- or insert "name" between "firm" and in."  So the

21   sentence would read, "Use or permit the use of their name or

22   firm name in connection with any such business venture," et

23   cetera.  I'm on 16.39.8.9(A), paragraph E, third line, A1(E).

24   It's 16.39.8.9 A1(E) insert the word "name" between the words

25   "firm" and "in."  So the sentence reads, "Permits the use of
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 1   their name or firm name in connection with any such business

 2   venture."  One word.  That's all.

 3             MR. SPIROCK:  I have a concern with that.  You may

 4   engage me as Cliff Spirock.  I could also engage you after

 5   tomorrow as Spirock Family, LLC.  The name has changed.

 6             MR. THUROW:  But it says "or."  It says, "their name

 7   or firm name."  And I think "firm or firm name" will be a

 8   little more legible.

 9             CHAIRMAN BRASHER:  I believe the intent is clarify by

10   simply inserting the word "name" or "firm name" in connection.

11             MR. SPIROCK:  What about "person firm" or "firm name"

12   if you really want to blanket it.

13             MR. THUROW:  Well, I believe the intent is clarified

14   by simply inserting the word "name" or "firm name" in

15   connection.  So it's the use of their name or firm name in

16   connection.  So it's just further clarifying the intent of the

17   paragraph, in my estimation.  It's a minor detail.

18             CHAIRMAN BRASHER:  Mr. Bohannan.

19             MR. BOHANNAN:  I think I'm in agreement with that.

20   We had a case last year where firms and firm names and

21   associations with firm names that I presided as the hearing

22   officer was very important in that case.  And so I think that

23   is very appropriate.

24             MR. TONANDER:  Mr. Chairman, one question.  Would

25   this create an obligation, then, of the firm if they learned
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 1   that their name was associated with a project that was

 2   untoward?  Would that create an obligation to then report to

 3   this board?

 4             CHAIRMAN BRASHER:  Well, I think it is otherwise

 5   required under the Rules of Professional Conduct that they have

 6   to anyway.

 7             MR. TONANDER:  Well, a firm -- I guess I'm thinking

 8   of two points here.  Whether or not they would have to, A; and

 9   B, is a firm actually regulated under the rules?  Can we

10   regulate a firm or can regulate an individual who is licensed?

11             CHAIRMAN BRASHER:  Well, regulating the individual --

12   we regulate the individual by his name and by his or her firm

13   name.  So it's not the firm.  It's not really the firm.  It's

14   the person who is in possession of the firm, the use of their

15   name or firm name.  Their name or their firm name.

16             MR. BOHANNAN:  Have you got an example?

17             MR. TONANDER:  I guess another way of looking at this

18   is one big decision we were discussing earlier, assuming they

19   are in responsible charge or have signatory authority for the

20   company.  But let's say that it's not that level of LS or not

21   that level of PE, that it's a trench employee, if you will, who

22   recognizes that the company name has now been associated with a

23   project that has no engineering effects.  That PE is not in a

24   position to really manage the company or direct the company to

25   do anything.  How would that be handled?  Or we wait and find
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 1   out?

 2             MR. BOHANNAN:  I can provide my opinion.

 3             MR. TONANDER:  Please.

 4             MR. BOHANNAN:  I think this is very appropriate.  So

 5   what you have is you have an employee that's a professional

 6   engineer who falls under our act, who is working for a firm

 7   that has knowledge or direct knowledge or believes that they're

 8   not following -- the business ventures are fraudulent and

 9   dishonest ventures, in my opinion, has the obligation under the

10   act to report that to this board.  And that's actually a case

11   that we heard last year disposed of occurred.  There was a

12   dissolution of a firm, and through that dissolution a forensic

13   accounting was provided and it uncovered fraudulent acts.  And

14   so, yes, I think that the firm name needs to added.  I think

15   it's a very good clarification.

16             CHAIRMAN BRASHER:  The next paragraph, paragraph F,

17   says that you're required to inform the board of any violations

18   of this code.  You have to do that anyway, cooperate with the

19   board in an investigation.  But I will agree that inserting the

20   "name" after the word "firm."  Don't let their company's name

21   be used either in connection with some all-colored business

22   venture.  I would insert the word "name" after "firm."

23                 Any more discussion on this?  Anybody who's

24   joined us here in the audience, a comment on this idea?

25             MR. MEDINA:  Just on the firm one, or you got the
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 1   tail end for public comment on the entire section?

 2             CHAIRMAN BRASHER:  Do you have a comment on that,

 3   what we were just talking about, using the word "name" or "firm

 4   name"?  What other comments do you have on the rules, part A?

 5             MR. MEDINA:  I just have more of a clarification or

 6   an explanation, I guess, regarding 16.39.8.9(A)(D) which

 7   states, "Shall not reveal facts, data or information without

 8   prior consent of the client or employer except as authorized

 9   required by law or this code."  So A states for the protection

10   of public safety, and then we have that same definition again

11   under "Professional Relationships with the Employer and

12   Clients."  So I was curious for clarification on D on the

13   first -- under paragraph A, on why that's in there.  From a

14   survey point of view, with our boundary data when we call the

15   surveyors asking for information, I may have missed -- they

16   have pulled a document that I couldn't get ahold of.  I've run

17   into the problem where the other surveyor doesn't want to

18   extend that professional courtesy.

19                 And in dealing with issues on the boundary side

20   where you may miss an easement or a document that may be

21   relevant to where we're finding evidence as to the location of

22   a boundary, it kind of affects the outcome and may cause damage

23   to the owner.  So I was curious, I guess, how that plays in not

24   to reveal facts from a survey point of view.  I do understand

25   on the relationship with your clients and on paragraph D,
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 1   having that in, but I didn't know the relevance of it in

 2   paragraph A for public safety.

 3             CHAIRMAN BRASHER:  I think that one was speaking

 4   to -- that's A1(D) was speaking to releasing information that

 5   you've gathered, work you've done for your client, and I don't

 6   think it was really speaking towards the sharing of information

 7   professionally amongst your colleagues.  That's what I think.

 8   D says that the licensee shall at all times shall not reveal

 9   facts, data or information without prior consent of the client

10   or employer except as authorized or required by law or this

11   code.  So the courts could get it out of you.  But to give up

12   something like a client confidentiality, I think is what it's

13   talking about here, I don't think it's speaking towards not

14   cooperating with another surveyor, but --

15             MS. SAMORA:  But having looked at that, maybe it does

16   open itself up to a little misinterpretation.  Because we have

17   to be careful what we write in here.  I don't know.  Now that

18   I'm looking at it --

19             CHAIRMAN BRASHER:  It speaks to cooperating.

20             MR. SPIROCK:  Along that same line, I support

21   Mr. Medina that perhaps a topic for the rules committee at a

22   future date prefaced by the surveyors to be discussing it.  The

23   state of Arizona requires that if you want to cross a monument

24   being in substantial disagreement where you intend to set the

25   monument, you must call that prior surveyor.  In New Mexico
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 1   it's a good idea.  Perhaps that type of language expanded to

 2   include the cooperation on the other side of the street of

 3   disclosing material information to the surveyor.  The cause

 4   would be in order.  But again, the language and the words are

 5   complicated to discuss at this hearing.

 6             MR. THUROW:  Mr. Chairman, members of the board, and

 7   Mr. Medina, I think the intent of D is not in the realm of

 8   extend professional courtesy of data that are required in order

 9   to effectuate a proper survey.  I believe the intent here is

10   you cannot act upon privileged information that you obtain from

11   the client.  As an example, I'm surveying a lot for a client

12   and I'm also surveying the one next door and someone asks me

13   why does he want the one next door surveyed.  And I reveal

14   that, well, he's going to buy that because he's going to expand

15   his existing shopping center.  Well, that person runs out and

16   buys that lot first based on the information that I provided

17   him.

18                 So I think that's the intent here is that you're

19   not revealing privileged information.  An easement or something

20   whether of record or not that is in possession of another

21   surveyor who through the lack of common courtesy will not

22   provide that to is not the intent here.  I believe it is

23   specific towards the example that I've just provided.  At least

24   that is my interpretation.

25             CHAIRMAN BRASHER:  Mr. Medina's and Mr. Spirock's
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 1   comments go beyond that.  Perhaps there ought to be something

 2   in here that basically requires a surveyor to cooperate with

 3   another one.

 4             MR. MEDINA:  Mr. Chairman, if I may, members of the

 5   board, the thing wasn't to restrict anything from D.  I

 6   understand paragraph D.  I guess my question was for paragraph

 7   A.  I'm getting confused myself.  But paragraph A, Section 1(D)

 8   is the one that I was focusing in on and not paragraph D,

 9   item --

10             MR. THUROW:  Well, isn't that what I was referring

11   to, Mr. Medina?  A1(D).  Is that not the one you were referring

12   to?

13             MR. MEDINA:  Yes.  I got myself confused.

14             MR. TONANDER:  I understand what you just said about

15   the intent of it.  But of course, as Ms. Samora said, the

16   intent -- to be careful with the specific words.  You mentioned

17   one word that maybe you were going to insert and that was

18   "privileged."  If it was inserted prior "shall not reveal

19   privileged facts, data or information," that would certainly

20   clarify your intent, which I agree.

21             MR. THUROW:  We can do nothing about discourteous

22   surveyors, Mr. Medina.  I do agree that inserting the words

23   "privileged information" would add a lot to the intent of --

24   naming that survey data are not necessarily privileged data,

25   and it's up to the particular possessor of that information
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 1   whether he wishes to share it.  I don't know how they can be

 2   compelled to do so.

 3             MS. SAMORA:  Mr. Chair, I notice that when you look

 4   at part D6, you know, kind of -- the professional relationship,

 5   you kind of say a similar thing.  And so it may be a little

 6   confusing.  A1(D) we added that language, so maybe it needs to

 7   be taken out or readjusted a little bit.  Because we have it

 8   under "Professional Relationships with Employer and Client."

 9   So what we don't want is two sentences that, you know, people

10   read it and say, well, how is it any different or one says one

11   thing or --

12             MR. SPIROCK:  I'm up for adding "privileged" to

13   subsection 6 in addition.

14             CHAIRMAN BRASHER:  The new A1(D) says the same thing

15   as D6.

16             MS. SAMORA:  Well, I'm saying to me it's kind of the

17   saying the same thing.  That's what I see.  So in retrospect,

18   looking at it, to me it's saying the same thing.

19             MR. THUROW:  Let's put "privileged" in 6.

20             CHAIRMAN BRASHER:  What were you explaining to her?

21             MR. SPIROCK:  I was explaining the distinction of

22   using this as a crutch the way it is currently written for one

23   surveyor not providing information to another surveyor even

24   though that information might be public record.

25             MS. SAMORA:  That's possible.
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 1             MR. SPIROCK:  "I haven't talked to my client.  I

 2   can't give you the plat map that was recorded in 1942 that I

 3   haven't snapped a photograph of before the fire at the

 4   courthouse.  Tough."  Well, concerning the word "privileged,"

 5   might say, hey, it's public information.  I'm not going to use

 6   that as a crutch.

 7             MR. MEDINA:  This is my opinion.  "Privileged" is a

 8   great word to add in that would make it simple.

 9             CHAIRMAN BRASHER:  And it will assume that the

10   surveyor can tell what is privileged.

11             MR. THUROW:  Mr. Chairman, members of the board,

12   there is redundancy here and I'm wondering if it would not be

13   wise to take A1(D) and strike that altogether and go to D6 and

14   add the word "privileged" there.

15             MS. SAMORA:  Because they say the same thing.

16             MR. THUROW:  So let's strike the modified the

17   language and add simply the word "privileged" data or

18   information, or would you insert "privileged" between just

19   before "information" or before "data"?

20             MR. TONANDER:  I would suggest after 3(D) so it

21   covers all three words.

22             MR. THUROW:  "Reveal privileged facts, data or

23   information."  So we would simply add one word of modification

24   to 6(D) and strike A1(D) in its entirety.

25             CHAIRMAN BRASHER:  A1(D) does speak to except as
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 1   required by law.

 2             MR. BOHANNAN:  I think what we have to do is step

 3   back one step and look at part A in its entirety.  A is dealing

 4   with the public safety, health and welfare and property.  D is

 5   professional relationships with the employer or client.  So I

 6   think what you want to do is have -- you still want it in both

 7   sections.  Because one is a generic public safety welfare

 8   section, and D is professional relationships with your employer

 9   and client.  I'm not disagreeing that we may need to look at

10   all of this in the future, but I think at this point in time I

11   think we should just add "privileged" in both sections is what

12   my recommendation is.  I think it had a lot to do with that.

13   And then we can go back and say do we need to do some

14   structural format changes to the whole thing, if that makes

15   sense.

16             CHAIRMAN BRASHER:  Because D6(B) puts that

17   "authorized by or required by law" tag on 1(D).  So I agree

18   with Mr. Bohannan looking at it now that we would insert the

19   word "privileged" in both sections.

20             MR. THUROW:  That would simply be a minor

21   modification.  I believe counsel would agree with that.

22             MR. WORD:  Yes.

23             MR. BOHANNAN:  Mr. Chair, I would just like to ask

24   the board, is there anything else that -- especially since we

25   have essentially a new board, is there anything else that we're
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 1   missing?  Is there any other subjects and topics that we're

 2   missing that we can put on the rules committee as we kind of go

 3   back through this again?

 4             CHAIRMAN BRASHER:  Such as?

 5             MR. BOHANNAN:  That's what I'm asking.  We've got

 6   fresh eyes looking at this, so is there something that we have

 7   missed in the professional conduct portions that we need to

 8   discuss that's not here?

 9             MR. SPIROCK:  I hate to mention it at this stage, but

10   you have to realize that this entire process is intimidating

11   for fostering new created fun that addresses your question of

12   is there anything else.  I loath to mention it now for the sake

13   of taking your time and the others' time.  So as long as

14   there's a process and an active rules committee that we may

15   tender such good thoughts to, I'm satisfied.

16             MR. BOHANNAN:  There is.  I mean, that's what there

17   is.  I'm just saying is there something that's the low hanging

18   fruit right now that we've missed?  We always have that ability

19   to go in and change the rules.  It's just it's a cumbersome

20   process.  And so what I'm looking for is any low hanging fruit

21   that we've missed that we can throw down the topic so we can

22   get up Monday for the next round?

23             CHAIRMAN BRASHER:  Any comments?  Let me -- before we

24   close here, let me ask Mr. Word to help us with the distinction

25   between the word "privileged" and "confidential" as it might be
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 1   used here.

 2             MR. WORD:  Thank you, Mr. Chair.  Members of the

 3   board, I was just telling Mr. Chair that I have a little

 4   concern about the use of the word "privileged" as it has a

 5   specific legal meaning of evidence in another legal context

 6   that could possibly create some confusion.  It may not -- the

 7   legal definition may not be exactly what the board intends

 8   here.  I would just respectfully suggest that the board also

 9   consider another term such as "confidential" in the place of

10   "privileged" or at least think of how this would play out and

11   what your intent is in covering that issue of information that

12   is obtained by the surveyor.

13             MR. TONANDER:  Why don't you share the definition.

14             MR. WORD:  Well, I knew you'd ask that and I don't

15   have a dictionary here.  But there are privileges recognized in

16   the Rules of Evidence of New Mexico and the Federal Rules of

17   Evidence does have specific meanings.  The attorney-client

18   privilege you're all aware of.  And it's a privilege to not

19   share information.  As recognized by the courts, that's a very

20   crude definition whereas confidential is a broader term.  You

21   share something with me in confidence, in my professional

22   capacity as a surveyor, I don't know that there is any

23   requirement -- I don't recall that the statute or the reg's

24   anywhere else talk about privileged information provided to the

25   engineer or surveyor.
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 1             CHAIRMAN BRASHER:  Would it be wrong or somehow

 2   overkill to say privileged or confidential?  "Privileged or

 3   confidential information shall not reveal privileged or

 4   confidential facts, data or information."  So whichever way

 5   it's considered, it's outruled.

 6             MR. SPIROCK:  I'm more comfortable with that,

 7   Mr. Chairman, than I am with either of the options.  I mean, we

 8   have "privileged" in a legal connotation.  And not being a

 9   lawyer and not knowing what that means bothers me.  But to a

10   public layman perception, privilege says in your own smarts and

11   from what the client told, you don't disclose that.  But

12   "confidential" gives me more trouble because you don't know

13   what's confidential sometimes until it's discovered, and later

14   you meet with your client and he says, "Don't tell anybody

15   that."  Ethically, you've got to say, well, it's going to

16   endanger the public.  Or if it's something that's in the works,

17   okay.  So just using "confidential" bothers me not to let the

18   cat out of the bag.  Your client knows that it's confidential.

19   Putting both will confuse the hell out of anybody, I doubt, but

20   the intent is there.

21             MR. THUROW:  Mr. Chairman, members of the board,

22   while I am loathed to disagree with counsel, I believe that

23   "privileged" is the better word to describe a professional

24   relationship between a client and surveyor or engineer.

25   Perhaps you're a part of a design team and have access to a
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 1   plethora of information which the client, while not necessarily

 2   confidential, would not want you to discuss with other

 3   entities.  And so I would prefer to stay with the word

 4   "privileged," understanding the pitfalls that may be associated

 5   with that.

 6             MR. WORD:  Mr. Chairman, members of the board, I

 7   guess I was just trying to raise the issue.  I don't have a

 8   strong opinion and I'm not giving you advice.  I'm just

 9   suggesting that you consider that.  And that's a good argument.

10             MR. TONANDER:  I actually completely agree with you

11   to have both in there.  In my mind, confidential is a subset of

12   privilege.  There is certain information that's often deemed

13   confidential, part of the nondisclosure, but it's very itemized

14   as to what it is.  Privileged is more encompassing.  But if the

15   legal definition is something narrower, I think we accomplish

16   it by using both words together.

17             CHAIRMAN BRASHER:  I would say it was covered using

18   both words.  Because if a client were to bring a complaint

19   against a surveyor for revealing -- if we had just

20   "confidential," he could go to Perry and say this surveyor

21   revealed this confidential.  Or if "privileged" was in there,

22   he revealed this privileged information.  I say both words

23   cover the basis, it seems to me.

24             MR. BOHANNAN:  Rick, so I looked up "privilege."  So

25   really where I think I'm coming from is, you know, having sat
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 1   in as a hearing officer for a couple cases, I think this is

 2   really where we need to kind of look at if someone comes in and

 3   says, okay, you've violated the act because you've done --

 4   whether it's privileged or confidential.  And privileged, it's

 5   basically under the evidence rule definition of privilege,

 6   rules excluding confidential communication from being

 7   admissible as evidence in court.  It seems like we're looking

 8   for when we go into an actual case, it's actually what is that

 9   evidence.  And so could you give us your thoughts on if this is

10   used for a complaint, how that would be then interpreted?

11             MR. WORD:  Sure.  I'm speculating.  I can imagine a

12   lawyer arguing that while your board should stick to the more

13   legal definition of privilege and that may or may not be the

14   board's intent in inserting the term here as is being

15   discussed.  So --

16             CHAIRMAN BRASHER:  There's not a problem with both

17   words, though, is there?  They're not conflicting in any way,

18   really.

19             MR. BOHANNAN:  I think there's a difference.

20             CHAIRMAN BRASHER:  Well, there's a difference, but

21   they're just shades of the same thing, aren't they?

22             MR. BOHANNAN:  If I may, I'll take Cliff's example.

23   And I can see that coming up.  If I violate somebody's

24   confidence by letting a project be known or done something with

25   that, but that's different than a privilege under this
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 1   definition.  I don't know.  I feel like there's a difference.

 2   I don't know.

 3             MS. IDRISS:  Mr. Chair, I'm going to give you another

 4   look at this.  You know, I'm a professor and I don't really

 5   deal with these things at all, actually.  But looking at this,

 6   like part D, the intent of it, really if you don't put in

 7   "privileged" or "confidential" it has a lot of teeth in it.

 8   It's very strong.  Basically, if you keep it like it is, it's

 9   basically telling you that you have -- it's basically sending

10   you back to the client, and you have to have prior consent of

11   your client about the facts before revealing anything.

12                 So if this is the intent, then, you know, it has

13   a lot of teeth.  If that's not the intent, if you put in

14   "confidential," you really alter it because then how can it be

15   confidential.  If you put in "privileged," that creates another

16   dimension to it.  Because what is privileged like counsel is

17   saying.  Right now the way you have it is really strong.

18             CHAIRMAN BRASHER:  So it's completely covered just by

19   saying anything.

20             MS. IDRISS:  Right now I'm telling you I say you have

21   to go back to your client and check with him.  That's basically

22   what it says.  So what is really the intent behind this.  Do we

23   want to keep it like this, very strong, go back to your client,

24   talk to him, courtesy, and then you can decide what's

25   privileged and what's confidential or you can water it down.
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 1             MS. SAMORA:  Mr. Chair, I think that was the whole

 2   point of the people's comment is that it could prevent them

 3   from getting known documentation.  So that's why we were

 4   suggesting putting the word "privileged" in.  That was the

 5   whole point is because it was too restricted.  And somebody

 6   could use that as, like I said, a crutch to say I'm not giving

 7   you this information.  Again, there's just a lot of things.

 8   We're talking about one word and seeing what a difference it

 9   can make in the language.

10             CHAIRMAN BRASHER:  Well, what Dr. Idriss is talking

11   about now is just leaving it as it is.  Because it's

12   all-inclusive.  There are no distinctions to be made.  You just

13   don't reveal anything without getting prior consent not unless

14   you're bound by law or court ordered.

15             MR. SPIROCK:  Mr. Chairman, I ask the question what

16   protects the public more?  In my opinion, adding the language

17   "privileged" and "confidential" -- and even if it is only one

18   instance in my mind -- allows Mr. Medina to call me, and as

19   long as in my business relationship with a client I think this

20   is not privileged under the legal definition.  The client

21   didn't tell me it was confidential.  And he says tell me about

22   the bushes that are hiding in the monument in the far northeast

23   corner.  I'd like to tell him that surveyor to surveyor.  Some

24   of my brethrens would say, no, I'm precluded from doing that

25   because of the NMAC.  They do this sort of stuff.  So I think
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 1   the public is better protected with Mr. Medina's recommendation

 2   that is now translated into adding the words.  But leaving it

 3   as it is isn't telling anybody anything because it can be

 4   interpreted that you can't even speak about a project.  Thank

 5   you.

 6             MS. IDRISS:  So I am not in favor of one or the other

 7   right now.  What I was saying is right now the way it is is

 8   very strong.  If you add one of those words, it waters it.  It

 9   makes it a lot more flexible.  Depends what is actually the

10   intent of it.

11             CHAIRMAN BRASHER:  Are there any other comments on

12   this?

13             MR. TONANDER:  Specifically to your question what was

14   the intent of it, that's where this discussion started, when

15   the intent was really to keep information that would be

16   considered privileged from being distributed freely.  I think

17   that's where we're trying to narrow it down.

18                 Now, on the cautionary tail of a specific word,

19   just mention "privileged and confidential" where it probably

20   should be "privileged or confidential."

21             CHAIRMAN BRASHER:  Okay.  Are there any other

22   comments on this?  Any other comments from anybody who's joined

23   us today?  Hearing none, those are the rules that we had set

24   out to discuss today.  Let me ask this:  Has everyone signed

25   the attendance sheet?
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 1             MR. SPIROCK:  Mr. Chairman, I apologize for

 2   cross-communication.  I was under the assumption that since we

 3   went through Exhibits 1 through 8, that we're going to go ahead

 4   and proceed through Exhibit 17?

 5             CHAIRMAN BRASHER:  Right.  I don't think we numbered

 6   those.  Did we, Perry?

 7             MR. VALDEZ:  Exhibits 12 through 17?  We did.

 8             CHAIRMAN BRASHER:  I got off the agenda here.  We do

 9   need to do that.

10             MS. SAMORA:  Do we have copies of those exhibits?

11   Because I don't see them.

12             CHAIRMAN BRASHER:  We do, now that you mention it.

13             MR. BOHANNAN:  They weren't handed out this morning.

14   So, Mr. Spirock, what you're saying is that we should go

15   through these other exhibits and discuss these?  Is that what

16   your question was?

17             MR. SPIROCK:  No.  Whatever the disposition was.  I

18   mean, I've got one that I've offered that I was waiting until

19   you got to Exhibit 16 to make a comment or reserve comments or

20   answer questions.  I know Mr. Thurow had Exhibit 15 which was

21   discussed earlier under a different agenda item.  I'm just

22   curious.  What about all the people that provided that level of

23   effort to give you an exhibit before this hearing?  That's

24   going to be their disposition.

25             MR. BOHANNAN:  And maybe we'll ask Rick this
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 1   question.  So, Rick, really what we probably should do is under

 2   the title Exhibit 16 that we entered into the record, it was

 3   under part 6 of these comments.  So I guess my question of you

 4   is, is anything in this Exhibit 16 that you provided, that we

 5   didn't discuss that we need to go back on part 6 and open and

 6   discuss?

 7             MR. WORD:  Mr. Chair, members of the board, what I

 8   just suggested to the chair was that he invite comments, just

 9   go through each exhibit if there are any additional comments.

10   For example, Exhibit 15 was discussed at length, but there may

11   be others and some other comments may have been addressed.  But

12   I would suggest for purposes of the record that you go through

13   the additional exhibits sequentially and invite comment.

14             CHAIRMAN BRASHER:  Our Exhibit Number 12 are public

15   comments in the proposed amendments for Mr. Tom Rollag

16   regarding 16.39.3.  Does everybody have a copy of his comments?

17   What this exhibit is is Mr. Rollag has written a letter to

18   Perry Valdez regarding the proposed legislative revisions

19   regarding the engineers and surveyors.  And I'll ask Mr. Rollag

20   to describe what he put into what is Exhibit 12.

21             MR. ROLLAG:  Mr. Chairman, members of the board, I'm

22   a licensed land surveyor in the state of New Mexico and Texas.

23   And I may be able to answer some old windmills here.  I

24   practiced for a period of some 33 years prior to 2005.  I got

25   my degree in surveying engineering in 2005 from New Mexico
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 1   State University and at which time due to circumstances, I

 2   started practicing in what I call land surveying.

 3                 I participated in a photometric task force that

 4   took place approximately 12 years ago, 10, 12 years ago, and it

 5   was to discuss GIS and photogrammetry, which at that time both

 6   had issues with the Board of Licensure.  I don't recall much

 7   about GIS being discussed, but there were several meetings

 8   regarding photogrammetry.  At the end of that, the outcome of

 9   that task force was that at that time photogrammetry was not to

10   be considered as able to be licensed.  But it was a tool that

11   was being used and it was the responsibility of licensed land

12   surveyors to certify the correctness and not the

13   photogrammetry.

14                 So I disagreed with most of that.  I think that

15   it may be considered a tool, but most anything that anybody

16   uses is a tool for them.  That if I'm an engineer and I'm doing

17   a highway project, the boundary, the traditional information

18   that I get from the licensed land surveyor is a tool.  And same

19   thing.  If I am a land surveyor and I get this photographic map

20   from a photogrammetrist, to a surveyor it's a tool.

21                 In 1972, I went to Eastern New Mexico University

22   and got a degree in civil engineering technology, and from then

23   on I have been practicing photogrammetry in one way or the

24   other.  It was my understanding there was no problem in the

25   state of New Mexico until 1993.  The law was changed -- or it
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 1   might have been '92 the law was changed for photogrammetry in

 2   the act, even though I protested and paid some guy in Santa Fe

 3   a lot of money to check into my ability to practice.  I made no

 4   progress.

 5                 The law -- the practice act defines the

 6   definition of the engineering and practice of engineering --

 7   and this is something I have a problem with.  That the practice

 8   of engineering may include the use of photographic methods to

 9   provide topographic and other data.  That's an engineer that

10   can do this.  I feel personally and I've always felt that

11   mapping, which is basically photogrammetry, is a surveying

12   entity.  It's not an engineering, although some of the people

13   I've worked for in the past were engineers.  I'm not saying

14   they didn't know anything about photogrammetry.  But if you

15   look at the list of the engineering professions that are in

16   what we've been talking about today, who have aeronautical and

17   civil and electrical and chemical and all these, but there is

18   not photogrammetry in there.  However, an engineer is able to

19   do photogrammetry.  They may or may not know a lot about

20   photogrammetry, but they can sign and seal.  If I'm working for

21   an engineer as a non-licensed independent individual, I was

22   able to do that for a New Mexico engineer because they are able

23   to sign and seal.  They didn't know what the heck I did.  All

24   they wanted to know is was it any good.

25                 I would like to see -- and I've felt this for a
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 1   long time -- that surveyors need to have some engineers,

 2   different professions through different subdisciplines, within

 3   the surveying discipline.  And I've listed them as boundary

 4   pedestal, construction, photographics, instrumentation control,

 5   software mining, industrial, hydrologic and geodetic.  Of

 6   these, currently you have to have I believe in the act three

 7   years of boundary experience.  Construction, photometric,

 8   instrument control, software mining, hydrographic and geodetic,

 9   none of those necessarily have anything to do with boundaries.

10   So if you had somebody that is -- I know of one firm here that

11   does primarily only control.  They'll set up control for

12   highway projects or buildings or whatever you need,

13   photogrammetry.  That's all they do is they would not be able

14   to be licensed as a surveyor.

15                 When I applied for licensure as a surveyor, I was

16   told you don't have any boundary.  But photogrammetry is

17   regulated by the surveying board, and it seems odd to me that

18   somebody could be doing something that is regulated by the

19   surveying board that is not recognized as experience.  And I

20   realize this may not be appropriate at this time.  In two years

21   or a year or when the rules committee does it again, I'd like

22   this to be considered as either establishing some disciplines

23   for surveying.  And the board members of the surveyor committee

24   in the past did not like this.  They don't think that's needed.

25   And there are some surveyors that have no problem with it.
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 1                 I just feel that surveying as a profession is

 2   protective of their profession and rightfully so.  But anybody

 3   that makes a measurement doesn't have to be a licensed

 4   surveyor, in my opinion.  Maybe I'm not as protective as I

 5   should be.  But if I see a highway patrolman out here making a

 6   measurement of an accident scene, that's their business.  I

 7   don't think that as a surveyor that that should be my job.

 8                 Now, in photogrammetry we used to do that.  We

 9   used to take photographs and have records of skid marks and all

10   that of accident scenes.  But again, I think that there's no

11   problem if they're able to get the evidence.

12                 So I'm really just asking for consideration for

13   this to be done in the future.  And if you have a problem with

14   what my thoughts are, I'm more than able to entertain any

15   questions.

16             CHAIRMAN BRASHER:  Thank you, Mr. Rollag.  Are there

17   comments on this or questions of Mr. Rollag?

18             MR. THUROW:  Mr. Chairman, members of the board,

19   Mr. Rollag and I have wrestled with this issue for decades now.

20   And I agree with him that we've never really come to an

21   understanding of exactly the role that a photogrammetrist plays

22   vis-a-vis engineering and surveying.

23                 I do have a question, Mr. Rollag.  Do you

24   contemplate a specific exam in photogrammetry in order to

25   qualify as a photogrammetric surveyor.

�

0101

 1             MR. ROLLAG:  I've checked with NCEES.  They do not

 2   have one.  And that is one of the things that we've brought up

 3   in the past.  ASPRS does have an exam.  That exam I think could

 4   be used if you want to be qualified as a photogrammetrist.  To

 5   my knowledge, and only to my knowledge, there have only been

 6   two people in the state of New Mexico that have been certified

 7   by ASPRS, myself and Tom Mann.  And I don't know if Bohannan or

 8   Wilson are certified or not.  I am no longer a member of that

 9   association/organization nor have I -- I did not renew my

10   certification when I got dismissed from my photometric duties.

11             MR. THUROW:  But you do contemplate a subtier of

12   surveying known as a photogrammetric surveyor.

13             MR. ROLLAG:  Correct.

14             MR. THUROW:  And we know that professionally you have

15   three criteria of education, experience and examination.  So

16   any subdiscipline of surveying that's created would have to in

17   some way satisfy those three criteria; and as such, would

18   probably have to be codified in the Engineering and Survey

19   Practice Act from which board rules could be derived.  And I'm

20   not disagreeing with your position, Mr. Rollag.  I'm simply

21   suggesting that where this needs to go is when the act itself

22   is taken under consideration.  And the things that you

23   contemplate in your suggestions to the board are codified in

24   the act and from which rules are derived.

25             MR. ROLLAG:  I don't have a conflict with that.  Like
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 1   I said, I'm bringing it up now because I wanted to be clear.

 2   And this document I basically copied from the engineering

 3   section about the disciplines.  And I don't know that the

 4   engineers -- I'm asking a question.  Do the engineers, if they

 5   want to be an aeronautical engineer, is there a specific exam

 6   that they take?

 7             MR. BOHANNAN:  Mr. Chair, could I ask you to make

 8   sure we don't get locked in here and either take a five-minute

 9   recess or --

10             CHAIRMAN BRASHER:  Let me mention this for the record

11   here.  I need to step out a couple minutes to just make

12   arrangements for us to be able to stay past closing time if we

13   have to from this building.  In the meantime, Mr. Bohannan will

14   fill in for me as the presiding officer.

15             MR. BOHANNAN:  Mr. Rollag, I think what we are trying

16   to do today is, again, surface and take into account the rules

17   that are in front of us, this board.  As I've mentioned before,

18   what I would like to have, which I've already written down, is

19   those areas that we need to discuss.  I think what Mr. Thurow

20   has indicated is that we have a basic issue of the act itself

21   which has to go back in front of the legislature.

22                 So I think what I would like to do is -- we've

23   got this down, is probably hold a meeting where you could give

24   your name to Mr. Valdez.  We could actually invite you to a

25   subcommittee meeting of the rules so that we could have a
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 1   little bit more time to discuss the differences.  Because I

 2   think this is going beyond what we were intending to do today.

 3   We appreciate that you've brought this to the attention.  It

 4   sounds like you and the surveyors have had decades of

 5   discussions.

 6             MR. THUROW:  Decades.

 7             MR. BOHANNAN:  We just want to make some progress,

 8   and I think this is a good format to do that.

 9             MR. ROLLAG:  That's fine.  I would be appreciative of

10   doing that.

11             MR. BOHANNAN:  Okay.  Any other things that you'd

12   like to discuss other than that particular item on the

13   definitions?

14             MR. ROLLAG:  No.

15             MR. BOHANNAN:  Okay.

16             MR. ROLLAG:  I'll be happy to answer any questions,

17   but the rules committee is probably a better forum.

18             MR. BOHANNAN:  Okay.  I appreciate it.  That was

19   Exhibit 12.  Exhibit 13 Mr. Baker left.  I think Exhibit 13, if

20   I'm reading it again as we actually addressed, has been taken

21   care of.  Anybody have any other discussion on Exhibit 13?  Any

22   discussion from the audience?

23                 Exhibit 14, again, also was, I believe,

24   discussed?  Anybody have any discussion on Exhibit 14?  Exhibit

25   14, which was read into the record, is public comments on the
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 1   proposed amendments from Mr. Gerald Donahue on 16.39.5.

 2                 Exhibit 15 we went through, Mr. Thurow's

 3   comments, which brings us to Exhibit 16, public comments on

 4   proposed amendments from Mr. Cliff Spirock on 16.39.6.

 5             MR. SPIROCK:  Mr. Acting Chair, members of the board,

 6   I've accompanied that recommended language with a cover letter.

 7   If I was outgoing enough, it should be self-explanatory.  The

 8   intent of the amendment is unfortunate for me to be in my own

 9   words, but trying to follow at the same time formatted with the

10   current NMAC.  But essentially this expands proposed subsection

11   6 to where there is the special exemption for military service.

12   My suggestion is to have an additional -- not change the

13   military acceleration but to have an additional privilege

14   consideration by the board for individuals who have

15   long-standing supervisory experience, who have had a New Mexico

16   continuous residency for at least 15 years.  My purpose for

17   that is perhaps I know of many and sat and had had lunch with a

18   few that have got no hope on the horizon.  They're running

19   their own business, have been for 20 years.  There's no way

20   they can take time off to complete their education to stand for

21   the test in a conventional sense.  So the language I'm

22   submitting maybe doesn't give them any hope, either.  It

23   guarantees them nothing.  But it does give them the opportunity

24   for this board, your board, perhaps the professional surveyors

25   committee event board, to impanel three people to listen to
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 1   what their education, experience, conduct would be and to make

 2   a determination and to advise them you need to do this.  Advise

 3   them, okay, you can sit for the examinations or the answer is

 4   no.  Thank you.

 5             MR. WORD:  Mr. Hearing Officer, members of the board,

 6   I certainly understand the intent of your proposal.  I think

 7   you may not have been aware of the history of this section that

 8   you are proposing be amended, and it derives from a mandate

 9   from the legislature to all licensing boards, that they

10   expedite licensure.  So this is sort of saying this section I

11   would suggest should be left just to military and your proposal

12   might be better.

13             MR. SPIROCK:  And if you recall, when we got to

14   Exhibit 7 I had no problem with it.  That's what it is front of

15   you now.  Most of the other items that have added additional

16   language have been deferred for another time.  I'm suggesting

17   that this be deferred for another time.

18             MR. WORD:  Okay.  But again, this section -- all my

19   client boards had to put this in pretty much in identical when

20   it goes into their reg's at the direction of the legislature in

21   a part that only dealt with veterans and their spouses.

22             MR. BOHANNAN:  So let me get the spirit of this.

23   Because I think we wrestle with this a lot when we're looking

24   at applicants for engineering, when applicants don't meet the

25   educational requirements.  And that's really what this goes to.

�

0106

 1   And so I think this is going to take a lot of vetting because

 2   we deal with that every meeting is the educational

 3   requirements.  At least one or two applicants that we deal with

 4   comes up with this.

 5             MR. THUROW:  Mr. Bohannan and Mr. Spirock, members of

 6   the board, the place where you need to effectuate a change is

 7   going to be in the Engineering and Survey Practice Act itself.

 8   And that, once again, as I mentioned to Mr. Rollag, probably

 9   has to be modified in order to accommodate the kind of rule

10   that you contemplate.  But the act itself stands in your way at

11   this point as it does for applicants who might otherwise be

12   qualified.  They still must satisfy the requirements of law.

13                 So I'm not suggesting that all those who enter

14   here abandon hope, but that there are specifics that the board

15   must comply with, the educational requirement.

16             MR. BOHANNAN:  And I think what's important for the

17   rules and for the board to know in general is that if we feel

18   that it is needed to go to the act, to amend the act, we have

19   friends in the legislature that will carry bills for us.  But

20   we need to start in July or now if we want to do that sooner

21   than later.  So I think this one, like I said, on the

22   engineering side we have spent a few hours in my tenure

23   discussing the requirements of people that aren't licensed.

24   We've denied a bunch of licenses just because they don't have

25   the education, period.  That's point-blank.
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 1             MR. SPIROCK:  Please don't misconstrue what I intend.

 2   This is not granting licensure by exception.  It's granting a

 3   review of a candidate's experience with a panel of your board

 4   to determine whether or not he may become an applicant, and

 5   then only after the completion of the examinations could he

 6   afford his licensure or fail in the process.  This is not

 7   grandfathering for no reason.  This is saying there are some

 8   people that need special consideration.  And I've given it some

 9   thought and my tenure is very brief here, but I would be more

10   than willing to sit on a panel to listen to somebody who's been

11   in supervisory practice for more than 20 years, who's been a

12   New Mexico resident for 15 years, to see whether or not some

13   member of that panel would suggest for your consideration

14   whether or not he should take the test or advise him at that

15   time I really think you need to take interval calculus to

16   complete your worthwhile education, whatever the condition may

17   be.

18                 Mr. Chairman, my own son has been running my

19   company for better than 20 years.  He calculated that it would

20   take him 16 years night school to be able to sit for the exam

21   under our existing regulations.  Part of that is because of the

22   conflict between the acceptance between NMSU and UNM regarding

23   his prior education down at State.  He said by the time I

24   figured it out, I wouldn't be able to make payroll.

25             MR. BOHANNAN:  So I have on my list we're going to
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 1   take up yours and then we're also putting you on the rules

 2   committee to that.  But we'll consider that.  I just -- again,

 3   we've talked long and hard to look at that.  With that, I'll be

 4   happy to turn this back over to the chairman.

 5             CHAIRMAN BRASHER:  For the record, I stepped out and

 6   I'm back in.  I'm resuming presiding.  We've completed the

 7   discussion on Exhibit 16, have we not?  Is there any more

 8   discussion on that?  Hearing none, we'll move on to Exhibit 17,

 9   and these are public comments on the proposed amendments by

10   Mr. Hank Rosoff, 16.39.8.

11             MR. TONANDER:  Mr. Chair, because of your return at

12   this point, I'm not sure if the audience was asked if they have

13   any comments on 16.

14             CHAIRMAN BRASHER:  Any comments from anybody in the

15   audience about this?

16             MR. MEDINA:  Mr. Chairman, members of the board,

17   Mr. Spirock, my ears perked up hearing the proposal on looking

18   at reviewing applications for PE or PS minus the current

19   educational requirements.  It's been 20 years now for being on

20   the surveying side that the educational requirements have been

21   in effect.  I myself have come up going to New Mexico State and

22   I do understand and I've learned from individuals that were

23   nonlicensed that took me underneath their wing when I came out

24   of school, showing me, you know, the stuff that they've

25   learned, the individuals that came before me that are licensed

�

0109

 1   before me before the requirement of the four-year degree, I've

 2   learned from them.  I've respected them.  I have the utmost

 3   respect for Mr. Spirock.  However, we need to draw the line.

 4   Or the line has already been drawn or the bar has been set as

 5   to the requirements to become licensed.  And decisions are

 6   made.  Choices are made.  Mr. Rollag has made a decision to go

 7   to school, get his degree and become licensed.  It's a hard

 8   choice to make with families, your livelihood.  But the bar's

 9   been set.  And if you want to get that license, you have to

10   make that hard choice.

11                 I understand running a business for 20 years,

12   being under the guidance of a licensed surveyor, but that line

13   is drawn.  I mean, we can't allow, for example, surgeons you've

14   been watching for 20 years to come in and start performing

15   surgery, start cutting someone up.  We need to maintain that.

16   That's my comments.

17             CHAIRMAN BRASHER:  Any more comments from anybody

18   regarding Exhibit 16?  Hearing none, let's move to Exhibit 17,

19   which is the comments on proposed amendments by Mr. Hank Rosoff

20   regarding 16.39.8.  What I have from Mr. Rosoff is a copy of a

21   communication, presumably an E-mail that he must have sent to

22   Perry Valdez here dated March 9th, 2015.  And he appears to

23   suggest that the word -- under 16.39.8.9, Subsection G, he

24   recommends changing the word "associates" to "associations."

25             MR. THUROW:  Mr. Chairman, it currently states under
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 1   G, "Associates with other license," and Mr. Rosoff is

 2   suggesting that the word be substituted "associations"?

 3             CHAIRMAN BRASHER:  Correct.

 4             MR. THUROW:  It would seem to me that "associates"

 5   refers to an individual, where "association" refers to an

 6   organization?  Or are we talking about the relationship,

 7   association as a relationship?  In this context I believe it is

 8   referring to a relationship, an association as a relationship.

 9             CHAIRMAN BRASHER:  In G he suggests changing

10   "associates" to "association."  So G says, "Associates with

11   other licenses."  Then it goes on to say, "Licensees shall not

12   attempt to injure, maliciously or falsely, directly or

13   indirectly," something "the professional reputation, prospects,

14   practice or employment of other licensees."  There's a word

15   missing here, by the way, under G, I think.  "Licensees shall

16   not attempt to injure maliciously or falsely directly or

17   indirectly" -- it's okay.  Sorry.  But that is how this word

18   "associates" is used.  "Associates with other licenses."  And

19   he's suggesting it should say "associations with other

20   licenses."  So that word "licenses," G, should be "licensees."

21             MR. THUROW:  Because we're referring to individuals

22   in relationships with other individuals.

23             MR. BOHANNAN:  Mr. Chair, "associates" should still

24   be correct, but I will entertain other people's thoughts.

25             CHAIRMAN BRASHER:  I think that associates is
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 1   correct.

 2             MR. COOPER:  Mr. Chair, board members, can you

 3   explain to me what that means, what that says?  That sentence

 4   makes no sense to me whatsoever on Section G.  I'm sure it's

 5   because I missed my burrito this morning, but I have no idea

 6   what that sentence says.

 7             MS. SAMORA:  Are we talking about people who are

 8   licensed in other fields or something?

 9             MR. COOPER:  I have no idea.

10             CHAIRMAN BRASHER:  So 16.39.8.9 is entitled Rules of

11   Professional Conduct, and G is "Associates with other

12   licensees."  The licensee's association with other licensees.

13             MR. TONANDER:  His interaction perhaps with other

14   licensees?

15             MS. SAMORA:  It's got the wrong word there.

16             MS. MEYERS:  Mr. Chairman, a point of clarification,

17   not a game changer.  Whatever word is more descriptive to get

18   the point across, whatever the point is.

19             MS. SAMORA:  It's saying that your interactions with

20   other licensees and it's saying what you will do.  It's just

21   not worded very well.

22             MR. WORD:  It should be "licensees."

23             MR. THUROW:  "Interaction" is fine.

24             MS. SAMORA:  I think "associates" is just not clear.

25             MR. THUROW:  "Associate" colleague or "associate"
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 1   something.

 2             CHAIRMAN BRASHER:  It's interaction with other

 3   licensees.  So G should read, "Interaction with other

 4   licensees."  Is there any more discussion on that?  Has

 5   everybody signed in?

 6             MR. VALDEZ:  Yes.

 7             CHAIRMAN BRASHER:  So right now I'm going to ask

 8   Mr. Valdez to mark the attendance sheet as --

 9             MR. COOPER:  Mr. Chairman, excuse me for

10   interrupting.  Board members, going back to Hank Rosoff's

11   comments that we address his change in the paragraph numbering.

12   We have B and F.  We have B and E.  He feels that there's

13   something wrong with that section, the numbering sequence?

14             CHAIRMAN BRASHER:  I didn't follow that,

15   Mr. Cooper.

16             MR. COOPER:  Mr. Rosoff says in 16.39.8.9, Subsection

17   D6(A), the one we've been discussing, it should say

18   subparagraph B and F instead of -- I think it says B and E.  So

19   I didn't know if that was a proper change or not.  And then

20   also he said 9 in paragraph 1 of, Section 8.

21             CHAIRMAN BRASHER:  All right.  Tell me where this

22   would be written and how it would read.

23             MR. COOPER:  His recommendation was to change

24   subparagraph B and E to E and F.  I don't know if that's a typo

25   or it was the intent to --
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 1             CHAIRMAN BRASHER:  This is on line 6A, correct?

 2             MR. BOHANNAN:  My understanding of what he's trying

 3   to say is that subparagraphs D, A should be subparagraph B and

 4   F from the first page and reference that section and then add

 5   .9 to the end of that one.  So the issue is is E a reason or F

 6   is a reason to add it in section D under the professional

 7   relationships with employer or client.  So I think what we have

 8   to look at is under the first page under E, "Refuse to

 9   associate in a business venture with any person or firm whom

10   they may have reason to believe is engaging in fraudulent or

11   dishonest business or professional practices as an engineer or

12   surveyor and refuse to use or permit the use of their name or

13   firm in connection with any such business venture."  Is that

14   appropriate there, or is it F, "Inform the board of any

15   violation of this code.  Cooperate with the board in furnishing

16   information or assistance as may be requested by the board in

17   matters concerning violations."  I think that's what he's

18   trying to say.  Is that your interpretation?

19             MR. COOPER:  Yes, it is.  Thank you.

20             MR. BOHANNAN:  So with that in mind, I think he's

21   basically saying that if you know a violation of a code, you've

22   got to inform the board.  That's what I think he's trying to

23   say.

24             MR. VALDEZ:  Mr. Chair, members of the board,

25   referring back to the current administrative code that's now in
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 1   use, seeing section D6(A) and looking at Section A1, Section 1,

 2   I believe that is what Mr. Rosoff is indicating where it says,

 3   "inform the board of any known violation of these rules of

 4   professional conduct," et cetera, et cetera.  Because under the

 5   current administrative code, that's what Section E is.  So I

 6   think that's what he's referring to.

 7             MR. BOHANNAN:  So this is a true typo.  In your

 8   opinion, it should be F.

 9             MR. VALDEZ:  Correct.

10             MR. BOHANNAN:  Mr. Chair, I would concur with that if

11   the rest of the board is okay.

12             CHAIRMAN BRASHER:  And you're changing 16.39.8.

13             MR. BOHANNAN:  To add the .9 after 8 in front of the

14   NMAC.

15             CHAIRMAN BRASHER:  Thank you, Mr. Cooper.  Does

16   anybody else have any comments on this?  Did you get this,

17   Perry?

18             MR. VALDEZ:  Yes.

19             CHAIRMAN BRASHER:  Is there anything else on this or

20   any of the other exhibits?  Well, then I would like --

21   Mr. Valdez, did you label any other exhibits?

22             MR. VALDEZ:  Yes.

23             CHAIRMAN BRASHER:  Do you have other exhibits that we

24   have to enter into the record?

25             MR. VALDEZ:  Mr. Chair, members of the board, we have
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 1   the attendance sheet as Exhibit 19 to be entered into the

 2   record.

 3             CHAIRMAN BRASHER:  Okay.  Does anybody have any

 4   questions?  We had some submittals, some documents handed to

 5   you.  Did you enter those into the record?

 6             MR. VALDEZ:  We entered in the exhibit from

 7   Mr. Medina as Exhibit Number 18.  And the sign-in sheet, the

 8   attendance sheet as Exhibit 19.

 9             MR. THUROW:  And Mr. Cooper's standard of care, was

10   that entered as an exhibit?

11             MR. VALDEZ:  No, that was not.  Therefore,

12   Mr. Cooper's standard of care will be Exhibit 19, and the

13   attendance sheet will be Exhibit 20.

14             CHAIRMAN BRASHER:  Are there any others?  Hearing

15   none, the comments submitted and the discussion heard during

16   the rule hearing will be considered and may be discussed

17   further by the board during the regular meeting following the

18   rule hearing.  The board will vote on the proposed rules at

19   that time.  Any rules adopted by the board will be filed at

20   state records and archives in accordance with the state Rules

21   Act and New Mexico Register publication deadlines.  The adopted

22   rules will become effective 30 days after they are filed at

23   records and archives unless otherwise noted at the end of a

24   section.  Any rules not adopted may be postponed for future

25   discussion at a definite time in the future or may be postponed
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 1   indefinitely.  I'd like to thank all the board members,

 2   Mr. Valdez, board staff and Mr. Word and everyone else present

 3   for the participation in attendance today.

 4                 We're going to take a break now to allow the

 5   staff to set up for the regular meeting and we'll begin the

 6   regular meeting immediately following that.  And the break is

 7   an hour.  Mr. Valdez needs some time to get ready for the board

 8   meeting, don't you?  Do you need time?

 9             MR. VALDEZ:  I'm pretty much set up as it is.

10             (The hearing was adjourned at 2:24 p.m.)
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		31						LN		1		23		false		          23                  (505) 244-DEPO (3376)				false

		32						LN		1		23		false		                              setadepo@nmdepo.com				false

		33						LN		1		24		false		          24				false

		34						LN		1		25		false		          25				false

		35						PG		2		0		false		page 2				false

		36						LN		2		1		false		           1                          A P P E A R A N C E S				false

		37						LN		2		2		false		           2   The Board:				false

		38						LN		2		3		false		           3            PAUL BRASHER, PE (CHAIRMAN)				false

		39						LN		2		3		false		                        JULIE SAMORA, PE				false

		40						LN		2		4		false		           4            CLIFFORD SPIROCK				false

		41						LN		2		4		false		                        KARL TONANDER				false

		42						LN		2		5		false		           5            JOSHUA SKARSGARD (PUBLIC MEMBER)				false

		43						LN		2		5		false		                        GLEN THUROW, PS				false

		44						LN		2		6		false		           6            RICK WORD, ESQ. (GENERAL COUNSEL)				false

		45						LN		2		6		false		                        RONALD BOHANNAN, PE				false

		46						LN		2		7		false		           7            DAVID COOPER, PS				false

		47						LN		2		7		false		                        AUGUSTA MEYERS (PUBLIC MEMBER)				false

		48						LN		2		8		false		           8            ROLA IDRISS, Ph.D., PE				false

		49						LN		2		9		false		           9				false

		50						LN		2		10		false		          10				false

		51						LN		2		11		false		          11				false

		52						LN		2		12		false		          12				false

		53						LN		2		13		false		          13				false

		54						LN		2		14		false		          14				false

		55						LN		2		15		false		          15				false

		56						LN		2		16		false		          16				false

		57						LN		2		17		false		          17				false

		58						LN		2		18		false		          18				false

		59						LN		2		19		false		          19				false

		60						LN		2		20		false		          20				false

		61						LN		2		21		false		          21				false

		62						LN		2		22		false		          22				false

		63						LN		2		23		false		          23				false

		64						LN		2		24		false		          24				false

		65						LN		2		25		false		          25				false

		66						PG		3		0		false		page 3				false

		67						LN		3		1		false		           1                        P R O C E E D I N G S				false

		68						LN		3		2		false		           2             CHAIRMAN BRASHER:  Good morning everybody.  This is				false

		69						LN		3		3		false		           3   the New Mexico Board of Licensure for Professional Engineers				false

		70						LN		3		4		false		           4   and Professional Surveyors.  This is our rule healing.  Today				false

		71						LN		3		5		false		           5   is March 27th, 2015.  The time is 10:10.  We are meeting at the				false

		72						LN		3		6		false		           6   offices of the New Mexico State Department of Transportation,				false

		73						LN		3		7		false		           7   District 3, in Albuquerque, at 7500 Pan American, Northeast.				false

		74						LN		3		8		false		           8   This hearing will now come to order.				false

		75						LN		3		9		false		           9                 I'm Paul Brasher.  I'm chair of the board of the				false

		76						LN		3		10		false		          10   New Mexico Board of Licensure for Professional Engineers and				false

		77						LN		3		11		false		          11   Professional Surveyors.  I'll be acting as the presiding				false

		78						LN		3		12		false		          12   officer for this rule hearing.  The purpose of this hearing is				false

		79						LN		3		13		false		          13   for the board to receive public comment on proposed amendments				false

		80						LN		3		14		false		          14   to the board's current rules and regulations.  The board				false

		81						LN		3		15		false		          15   welcomes everyone present at this meeting.  We appreciate				false

		82						LN		3		16		false		          16   everybody taking the time to come and be with us this morning.				false

		83						LN		3		17		false		          17                 This hearing is being conducted pursuant to and				false

		84						LN		3		18		false		          18   in accordance with the provisions of the New Mexico Engineering				false

		85						LN		3		19		false		          19   and Surveying Practice Act, NMSA. 1978, Chapter 61, Article 23,				false

		86						LN		3		20		false		          20   Section 10; the Open Meetings Act, Article 15, Sections 10-15-1				false

		87						LN		3		21		false		          21   through 10-15-4; and the Uniform Licensing Act, NMSA 1978,				false

		88						LN		3		22		false		          22   Section 61-1-1 through 61-1-33.  The New Mexico Lobbyist				false

		89						LN		3		23		false		          23   Regulation Act regulates activities before boards and				false

		90						LN		3		24		false		          24   commissions and rule making proceedings.  You should contact				false

		91						LN		3		25		false		          25   the Secretary of State's office for information and				false

		92						PG		4		0		false		page 4				false

		93						LN		4		1		false		           1   registration.				false

		94						LN		4		2		false		           2                 A public notice of this hearing was advertised in				false

		95						LN		4		3		false		           3   the New Mexico Register on February 13th, 2015, and in the				false

		96						LN		4		4		false		           4   Albuquerque Journal on February 22nd, 2015.  Copies have been				false

		97						LN		4		5		false		           5   available from the board office in Santa Fe since the notices				false

		98						LN		4		6		false		           6   were published and are available to the public attending this				false

		99						LN		4		7		false		           7   hearing.  Copies of the proposed rules were available from the				false

		100						LN		4		8		false		           8   board office and the board website.				false

		101						LN		4		9		false		           9                 I'd like to remind everybody at this point to				false

		102						LN		4		10		false		          10   sign in.  We have an attendance sheet in the back somewhere				false

		103						LN		4		11		false		          11   which will later be entered into this proceeding as an exhibit				false

		104						LN		4		12		false		          12   and will become a record of this hearing.  So let me just ask				false

		105						LN		4		13		false		          13   everybody, has everybody signed in?  Okay.  Thanks for doing				false

		106						LN		4		14		false		          14   that.  Samantha, if you would get that sign-in sheet, and if				false

		107						LN		4		15		false		          15   somebody comes in late, be sure that they sign in.  That would				false

		108						LN		4		16		false		          16   be appreciated.  Where is the sign-in sheet right now?  Okay.				false

		109						LN		4		17		false		          17                 As we proceed here -- before we proceed, let me				false

		110						LN		4		18		false		          18   ask the acting executive director of the board, Mr. Perry				false

		111						LN		4		19		false		          19   Valdez, to call the roll of the board members present for the				false

		112						LN		4		20		false		          20   hearing.				false

		113						LN		4		21		false		          21             MR. VALDEZ:  Paul Brasher?				false

		114						LN		4		22		false		          22             CHAIRMAN BRASHER:  Present.				false

		115						LN		4		23		false		          23             MR. VALDEZ:  Glen Thurow?				false

		116						LN		4		24		false		          24             MR. THUROW:  Present.				false

		117						LN		4		25		false		          25             MR. VALDEZ:  Joshua Skarsgard?  Ronald Bohannan?				false

		118						PG		5		0		false		page 5				false

		119						LN		5		1		false		           1             MR. BOHANNAN:  Present.				false

		120						LN		5		2		false		           2             MR. VALDEZ:  August Meyers?				false

		121						LN		5		3		false		           3             MS. MYERS:  Present.				false

		122						LN		5		4		false		           4             MR. VALDEZ:  Dr. Rola Idriss?				false

		123						LN		5		5		false		           5             DR. IDRISS:  Present.				false

		124						LN		5		6		false		           6             MR. VALDEZ:  Cliff Spirock?				false

		125						LN		5		7		false		           7             MR. SPIROCK:  Here.				false

		126						LN		5		8		false		           8             MR. VALDEZ:  Julie Samora?  David Cooper?				false

		127						LN		5		9		false		           9             MR. COOPER:  Present.				false

		128						LN		5		10		false		          10             MR. VALDEZ:  Karl Tonander?				false

		129						LN		5		11		false		          11             MR. TONANDER:  Present.				false

		130						LN		5		12		false		          12             MR. VALDEZ:  Mr. Chair, we have a quorum.				false

		131						LN		5		13		false		          13             CHAIRMAN BRASHER:  Thank you, Mr. Valdez.  Let the				false

		132						LN		5		14		false		          14   record show that Mr. Rick Word, Assistant Attorney General and				false

		133						LN		5		15		false		          15   general counsel for the board is present here to advise the				false

		134						LN		5		16		false		          16   board.  For the record, Mr. Word is counsel for the board.				false

		135						LN		5		17		false		          17                 This is a formal proceeding.  Our court reporter				false

		136						LN		5		18		false		          18   today is Chris Sanchez with New Mexico Depo and he has been				false

		137						LN		5		19		false		          19   contracted to record the proceedings as is the usual procedure.				false

		138						LN		5		20		false		          20   The court reporter will record the proceedings and the				false

		139						LN		5		21		false		          21   transcript will become part of the rule hearing record.				false

		140						LN		5		22		false		          22   Therefore, persons recognized to address the board are asked to				false

		141						LN		5		23		false		          23   identify yourself for the record each time you address the				false

		142						LN		5		24		false		          24   board and speak loudly and clearly enough so that the recorder				false

		143						LN		5		25		false		          25   can pick up your comments.				false

		144						PG		6		0		false		page 6				false

		145						LN		6		1		false		           1                 This is the way we are going to conduct the				false

		146						LN		6		2		false		           2   hearing.  Mr. Valdez, the acting executive director of the				false

		147						LN		6		3		false		           3   board, will present exhibits to the board.  I, as the presiding				false

		148						LN		6		4		false		           4   officer, will rule on the admissibility of the exhibits offered				false

		149						LN		6		5		false		           5   for admission after allowing some questions from members of the				false

		150						LN		6		6		false		           6   board.  The exhibits admitted into evidence are available for				false

		151						LN		6		7		false		           7   review by members of the public; however, these exhibits may				false

		152						LN		6		8		false		           8   not be removed from the room.  You can look at them; you just				false

		153						LN		6		9		false		           9   can't take them away.				false

		154						LN		6		10		false		          10                 After Mr. Valdez office exhibits and their				false

		155						LN		6		11		false		          11   admission has been ruled on, I'll open the hearing for comments				false

		156						LN		6		12		false		          12   from the audience.  We'll proceed in numerical sequence through				false

		157						LN		6		13		false		          13   each proposed rule.  We will address only one rule at a time.				false

		158						LN		6		14		false		          14   However, you may refer to other rules that reasonably relate to				false

		159						LN		6		15		false		          15   the rule being discussed or which relate to your comments.  The				false

		160						LN		6		16		false		          16   New Mexico Board of Licensure for Professional Engineers and				false

		161						LN		6		17		false		          17   Professional Surveyors does not follow the Rules of Evidence,				false

		162						LN		6		18		false		          18   but shall, in the interest of efficiency, reserve the right to				false

		163						LN		6		19		false		          19   limit all testimony deemed irrelevant, redundant or unduly				false

		164						LN		6		20		false		          20   repetitious.  The decision as to whether such testimony is				false

		165						LN		6		21		false		          21   irrelevant, redundant or unduly repetitious shall be made by me				false

		166						LN		6		22		false		          22   as the presiding officer.				false

		167						LN		6		23		false		          23                 Now, if I could, may I have a show of hands of				false

		168						LN		6		24		false		          24   the individuals who intend to testify or comment on the				false

		169						LN		6		25		false		          25   proposed rules?  Okay.  I see three.  We'll limit testimony --				false

		170						PG		7		0		false		page 7				false

		171						LN		7		1		false		           1   we'll start off limiting testimony to something like five				false

		172						LN		7		2		false		           2   minutes or so.  So if you have a comment, if you could keep it				false

		173						LN		7		3		false		           3   concise and brief, that would be helpful.  It would help us be				false

		174						LN		7		4		false		           4   able to follow your train of thought.				false

		175						LN		7		5		false		           5                 After you've testified or commented, I'll offer				false

		176						LN		7		6		false		           6   the board members the opportunity to question you if they'd				false

		177						LN		7		7		false		           7   like to.  Any member of the audience wishing to question any				false

		178						LN		7		8		false		           8   other person may do so after being recognized by me as the				false

		179						LN		7		9		false		           9   presiding officer.  Each person recognized to speak shall				false

		180						LN		7		10		false		          10   identify him or herself for the record.				false

		181						LN		7		11		false		          11                 At the conclusion of this rule hearing, the board				false

		182						LN		7		12		false		          12   will hold its meeting where we will conduct discussions and				false

		183						LN		7		13		false		          13   take final action such as amending, adopting or tabling, and so				false

		184						LN		7		14		false		          14   forth, actions on the rules.				false

		185						LN		7		15		false		          15                 Okay.  The time is 10:19 and the public hearing				false

		186						LN		7		16		false		          16   is now open.  I would like to ask Mr. Valdez at this time, do				false

		187						LN		7		17		false		          17   you have exhibits to enter into evidence for us?				false

		188						LN		7		18		false		          18             MR. VALDEZ:  Mr. Chair, Mr. Paul Brasher, members of				false

		189						LN		7		19		false		          19   the board, I have the following exhibits to enter into				false

		190						LN		7		20		false		          20   evidence.  Exhibit 1, the legal notice published in the New				false

		191						LN		7		21		false		          21   Mexico Register on February 13th, 2015, the required minimum of				false

		192						LN		7		22		false		          22   30 days advance notice for a public hearing.				false

		193						LN		7		23		false		          23                 Exhibit 2, the legal notice published in the				false

		194						LN		7		24		false		          24   Albuquerque Journal on February 22nd, 2015, required days of				false

		195						LN		7		25		false		          25   advance notice for a public rule hearing.				false

		196						PG		8		0		false		page 8				false

		197						LN		8		1		false		           1                 Exhibit Number 3, the memorandum to interested				false

		198						LN		8		2		false		           2   parties dated February 13th, 2015.				false

		199						LN		8		3		false		           3                 Exhibit Number 4, proposed amendments to the				false

		200						LN		8		4		false		           4   board's rule, part 1 of 16.39 NMAC entitled "General				false

		201						LN		8		5		false		           5   Provisions."  The proposed changes within that section deal				false

		202						LN		8		6		false		           6   with changing the issuing agency's address, changing or				false

		203						LN		8		7		false		           7   redefining the duties of the board and officers, procedures at				false

		204						LN		8		8		false		           8   board meetings and committee meetings, and also redefining the				false

		205						LN		8		9		false		           9   procedures for rosters, licensure rosters.				false

		206						LN		8		10		false		          10                 Exhibit 5, proposed amendments to the board's				false

		207						LN		8		11		false		          11   rule, part 2 of 16.39 NMAC entitled "Professional Development."				false

		208						LN		8		12		false		          12   Within these proposed changes are a definition for ethics				false

		209						LN		8		13		false		          13   training, redefining the requirements for ethics continuing				false

		210						LN		8		14		false		          14   education hours.  Also cleaning up the requirements for renewal				false

		211						LN		8		15		false		          15   and the hours that are required.  Changing Section G of record				false

		212						LN		8		16		false		          16   keeping.  Also changing or updating language for the				false

		213						LN		8		17		false		          17   reinstatement section and a few other sections under the				false

		214						LN		8		18		false		          18   exemptions section of part 2.				false

		215						LN		8		19		false		          19                 Exhibit 6, proposed amendments to the board's				false

		216						LN		8		20		false		          20   rule, part 3 of 16.39 NMAC entitled "Engineering Fees."  In				false

		217						LN		8		21		false		          21   there we change and update the address for the issuing agency.				false

		218						LN		8		22		false		          22   Definitions are also updated to fit the current standards for				false

		219						LN		8		23		false		          23   engineering curriculum and also the computer-based testing				false

		220						LN		8		24		false		          24   system now given by NCES.  Updating and adding disciplines of				false

		221						LN		8		25		false		          25   engineering.  Removal of the fire protection section.  Updating				false

		222						PG		9		0		false		page 9				false

		223						LN		9		1		false		           1   licensure requirements for engineering.  Implementing new				false

		224						LN		9		2		false		           2   language for the computer-based testing of NCES.  Updating on				false

		225						LN		9		3		false		           3   Section 12, seal of license, the seals under responsible charge				false

		226						LN		9		4		false		           4   and also sealing multiple documents.  Under Section 13,				false

		227						LN		9		5		false		           5   endorsements, updating that section with the more current laws.				false

		228						LN		9		6		false		           6                 Exhibit Number 7, proposed amendments to the				false

		229						LN		9		7		false		           7   board's rule, part 4 of 16.39 NMAC entitled "Incidental				false

		230						LN		9		8		false		           8   Practice."  Again, updating the issuing agency's address, as				false

		231						LN		9		9		false		           9   well as increasing the construction value.				false

		232						LN		9		10		false		          10                 Exhibit Number 8, proposed amendments to the				false

		233						LN		9		11		false		          11   board's rule, part 5 of 16.39 NMAC entitled "Surveying."				false

		234						LN		9		12		false		          12   Updating the issuing agency's address.  Updating the				false

		235						LN		9		13		false		          13   definitions also to coincide with computer-based testing and				false

		236						LN		9		14		false		          14   other educational requirements.  Updating the section regarding				false

		237						LN		9		15		false		          15   licensure requirements.  Updating the section "Examinations" to				false

		238						LN		9		16		false		          16   comply with the new NCES computer-based testing.  Also, under				false

		239						LN		9		17		false		          17   seal of license dealing with the licensee and responsible				false

		240						LN		9		18		false		          18   charge in multiple projects, and adding in a new section on the				false

		241						LN		9		19		false		          19   history of endorsements of the licensure requirements				false

		242						LN		9		20		false		          20   throughout the years.				false

		243						LN		9		21		false		          21                 Exhibit Number 9, proposed amendments to the				false

		244						LN		9		22		false		          22   board's rule, part 6 of 16.39 NMAC entitled "Licensure for				false

		245						LN		9		23		false		          23   Military Service Member Spouses and Veterans."  This is a new				false

		246						LN		9		24		false		          24   section added into the Administrative Code to comply with the				false

		247						LN		9		25		false		          25   recent state legislature law that deals with military service				false

		248						PG		10		0		false		page 10				false

		249						LN		10		1		false		           1   members, spouses and veterans and their licensure, expediting				false

		250						LN		10		2		false		           2   licensure.				false

		251						LN		10		3		false		           3                 Exhibit Number 10, proposed amendments to the				false

		252						LN		10		4		false		           4   board's rule, part 7 of 16.39 NMAC entitled "Miscellaneous."				false

		253						LN		10		5		false		           5   Along with changing the address of the issuing agency, proposed				false

		254						LN		10		6		false		           6   changes are changing the word "misconduct" to "a violation" and				false

		255						LN		10		7		false		           7   also some other verbiage.				false

		256						LN		10		8		false		           8                 Exhibit number 11, proposed amendments to the				false

		257						LN		10		9		false		           9   board's rule, part 8 of 16.39 NMAC entitled "Code of				false

		258						LN		10		10		false		          10   Professional Conduct."  In this section several changes were				false

		259						LN		10		11		false		          11   proposed to clean up and to clear up some interpretations of				false

		260						LN		10		12		false		          12   the professional conduct.				false

		261						LN		10		13		false		          13                 Exhibit Number 12, public comments on proposed				false

		262						LN		10		14		false		          14   amendments from Mr. Tom Rollag on 16.39.3.				false

		263						LN		10		15		false		          15                 Exhibit Number 13, public comments on proposed				false

		264						LN		10		16		false		          16   amendments from Mr. Jeremy Baker on Section 16.39.5.				false

		265						LN		10		17		false		          17                 Exhibit Number 14, public comments on proposed				false

		266						LN		10		18		false		          18   amendments from Mr. Gerald Donahue on Section 16.39.5.				false

		267						LN		10		19		false		          19                 Exhibit Number 15, public comments on proposed				false

		268						LN		10		20		false		          20   amendments from Mr. Glen Thurow on Section 16.39.5.				false

		269						LN		10		21		false		          21                 Exhibit Number 16, public comments on proposed				false

		270						LN		10		22		false		          22   amendments from Mr. Cliff Spirock on Section 16.39.6.				false

		271						LN		10		23		false		          23                 Exhibit Number 17, public comments on proposed				false

		272						LN		10		24		false		          24   amendments from Mr. Hank Rosoff on Section 16.39.8.  And that				false

		273						LN		10		25		false		          25   is all the exhibits, Mr. Chair.				false

		274						PG		11		0		false		page 11				false

		275						LN		11		1		false		           1             CHAIRMAN BRASHER:  Thank you.  Mr. Valdez, are there				false

		276						LN		11		2		false		           2   any questions regarding the -- not at this time the details of				false

		277						LN		11		3		false		           3   the exhibits but the exhibits themselves from the board?				false

		278						LN		11		4		false		           4   Hearing none, Exhibits 1 through 17 are hereby admitted into				false

		279						LN		11		5		false		           5   the record.				false

		280						LN		11		6		false		           6                 Mr. Valdez, are there any other exhibits that				false

		281						LN		11		7		false		           7   you'd like to enter into the record at this time?				false

		282						LN		11		8		false		           8             MR. VALDEZ:  Are there any exhibits that need to be				false

		283						LN		11		9		false		           9   entered from the public at this time, any written exhibits?				false

		284						LN		11		10		false		          10   There are none.				false

		285						LN		11		11		false		          11             CHAIRMAN BRASHER:  Thank you.  Any persons wishing to				false

		286						LN		11		12		false		          12   testify and who wish to submit evidence with their comments				false

		287						LN		11		13		false		          13   shall do so when they are recognized to testify.  Each document				false

		288						LN		11		14		false		          14   shall be introduced as an exhibit into the record.  Board				false

		289						LN		11		15		false		          15   members will be permitted to ask questions before I rule on the				false

		290						LN		11		16		false		          16   admissibility of the evidence.  Upon admissibility, each				false

		291						LN		11		17		false		          17   exhibit will be marked and numbered and entered into the				false

		292						LN		11		18		false		          18   record.				false

		293						LN		11		19		false		          19                 At this time, each proposed rule will be				false

		294						LN		11		20		false		          20   introduced in turn into the record.  I'll open the floor to				false

		295						LN		11		21		false		          21   members of the audience for testimony and comments on each				false

		296						LN		11		22		false		          22   rule.  Members of the hearing board or of the audience may				false

		297						LN		11		23		false		          23   question each witness upon being recognized to speak.  However,				false

		298						LN		11		24		false		          24   any discussion by the board will be held during the following				false

		299						LN		11		25		false		          25   meeting.				false

		300						PG		12		0		false		page 12				false

		301						LN		12		1		false		           1                 So what I'd like to do now is, we have the list				false

		302						LN		12		2		false		           2   of exhibits, the 17 of them entered into the record.  And I				false

		303						LN		12		3		false		           3   presume everybody's got copies of these.  So let me ask, is				false

		304						LN		12		4		false		           4   there anyone who would like to comment on Exhibit 1, part 1,				false

		305						LN		12		5		false		           5   the general provisions.				false

		306						LN		12		6		false		           6                 Hearing none, moving ahead, is there anyone who				false

		307						LN		12		7		false		           7   would like to comment on part 2, the professional development?				false

		308						LN		12		8		false		           8             MR. VALDEZ:  Mr. Chair, members of the board, my name				false

		309						LN		12		9		false		           9   is Perry Valdez, and I'd like to make a comment on part 2,				false

		310						LN		12		10		false		          10   section -- my apologies.  It's under Section 1.				false

		311						LN		12		11		false		          11             MR. BOHANNAN:  Mr. Chair, I move that we go back to				false

		312						LN		12		12		false		          12   part 1.				false

		313						LN		12		13		false		          13             CHAIRMAN BRASHER:  Let's go back to part 1, reopen				false

		314						LN		12		14		false		          14   that.  What comments do you have under part 1, general				false

		315						LN		12		15		false		          15   provisions, Mr. Valdez?				false

		316						LN		12		16		false		          16             MR. VALDEZ:  Under Section 17, status of licensure.				false

		317						LN		12		17		false		          17   For retired status of a license, on there I would recommend the				false

		318						LN		12		18		false		          18   board amend Section A under "Retired Status" to include if the				false

		319						LN		12		19		false		          19   license must be active.  Right now as it stands, it leaves it				false

		320						LN		12		20		false		          20   open that anyone with a license that's either lapsed or				false

		321						LN		12		21		false		          21   inactive can apply for retired status.  And I would recommend				false

		322						LN		12		22		false		          22   the board to amend that to include that the requirement be that				false

		323						LN		12		23		false		          23   the license has to be active and in good standing.				false

		324						LN		12		24		false		          24             CHAIRMAN BRASHER:  If I understand this correctly,				false

		325						LN		12		25		false		          25   what you're suggesting, then, is that before someone can apply				false

		326						PG		13		0		false		page 13				false

		327						LN		13		1		false		           1   for active or retired status -- inactive or retired status,				false

		328						LN		13		2		false		           2   they should be active.				false

		329						LN		13		3		false		           3             MR. VALDEZ:  Just retired.				false

		330						LN		13		4		false		           4             CHAIRMAN BRASHER:  Just retired.  Okay.  Sorry.  So				false

		331						LN		13		5		false		           5   before somebody asks to put their license on retired status,				false

		332						LN		13		6		false		           6   they can be active to start with.				false

		333						LN		13		7		false		           7             MR. VALDEZ:  Correct.				false

		334						LN		13		8		false		           8             CHAIRMAN BRASHER:  In good standing, and so forth.				false

		335						LN		13		9		false		           9             MR. BOHANNAN:  Mr. Chair, if I may ask a question.				false

		336						LN		13		10		false		          10             MR. BRASHER:  Mr. Bohannan, please.				false

		337						LN		13		11		false		          11             MR. BOHANNAN:  Mr. Valdez, would you suggest a new				false

		338						LN		13		12		false		          12   section, Subsection 4, or would you suggest that we modify				false

		339						LN		13		13		false		          13   number 1 "retired from active practice" and put in a comma				false

		340						LN		13		14		false		          14   "provided that the licensee is in active state"?				false

		341						LN		13		15		false		          15             MR. VALDEZ:  Correct.  I would input a new section				false

		342						LN		13		16		false		          16   number, so it could be A1 and an A2, at least 60 years of age,				false

		343						LN		13		17		false		          17   comma, number 3 license is currently active, semicolon, and				false

		344						LN		13		18		false		          18   number 4, "have been licensed for a continuous period of 20				false

		345						LN		13		19		false		          19   years," et cetera, et cetera.				false

		346						LN		13		20		false		          20             CHAIRMAN BRASHER:  Any comments on that from the				false

		347						LN		13		21		false		          21   board?				false

		348						LN		13		22		false		          22             MR. TONANDER:  May I ask a question?				false

		349						LN		13		23		false		          23             MR. BRASHER:  Mr. Tonander.				false

		350						LN		13		24		false		          24             MR. TONANDER:  Mr. Valdez, could you substantiate why				false

		351						LN		13		25		false		          25   someone could not go from inactive essentially to retired?				false

		352						PG		14		0		false		page 14				false

		353						LN		14		1		false		           1             MR. VALDEZ:  As it currently stands, the licensee may				false

		354						LN		14		2		false		           2   request retired status while they are in inactive status or in				false

		355						LN		14		3		false		           3   a lapsed status.  It just seems that to retire a license when				false

		356						LN		14		4		false		           4   technically they don't have a license seems a little bit --				false

		357						LN		14		5		false		           5   what's the answer I'm looking for?  Since they currently don't				false

		358						LN		14		6		false		           6   have an active license, it doesn't seem appropriate to retire a				false

		359						LN		14		7		false		           7   license that's not active, currently active.				false

		360						LN		14		8		false		           8             MR. BOHANNAN:  Mr. Chair, if I may.  Mr. Valdez, so				false

		361						LN		14		9		false		           9   that would preclude someone who may have an inactive license				false

		362						LN		14		10		false		          10   who may be under disciplinary action by the board from actually				false

		363						LN		14		11		false		          11   retiring the license, in my opinion.  Is that what you think?				false

		364						LN		14		12		false		          12             MR. VALDEZ:  I hadn't thought about that, but, yes,				false

		365						LN		14		13		false		          13   potentially.				false

		366						LN		14		14		false		          14             CHAIRMAN BRASHER:  This rule was not one of the rules				false

		367						LN		14		15		false		          15   that was a modification that was sent to us.  But while we're				false

		368						LN		14		16		false		          16   here, does anybody have any comments?  The idea is that before				false

		369						LN		14		17		false		          17   you can go to retired status, you need to be in active				false

		370						LN		14		18		false		          18   standing.				false

		371						LN		14		19		false		          19             MR. VALDEZ:  Correct.  An active license.				false

		372						LN		14		20		false		          20             CHAIRMAN BRASHER:  Okay.  Thank you.				false

		373						LN		14		21		false		          21             MR. BOHANNAN:  Mr. Chair, if I may ask our general				false

		374						LN		14		22		false		          22   counsel.  So this is one of those amendments that in reviewing				false

		375						LN		14		23		false		          23   what we're allowed to do at this hearing and subsequent board				false

		376						LN		14		24		false		          24   action would probably need to be readvertised.				false

		377						LN		14		25		false		          25             MR. WORD:  That would be my recommendation, Mr. Chair				false

		378						PG		15		0		false		page 15				false

		379						LN		15		1		false		           1   and Mr. Bohannan, since this was not among the proposed changes				false

		380						LN		15		2		false		           2   that were advertised.  It's okay to discuss it, but I would				false

		381						LN		15		3		false		           3   recommend that the board not adopt this proposed change at this				false

		382						LN		15		4		false		           4   time in support of this rule making process.				false

		383						LN		15		5		false		           5             MR. BOHANNAN:  So this would actually be -- as we get				false

		384						LN		15		6		false		           6   comments from the general public from our licensees as well as				false

		385						LN		15		7		false		           7   the general board members, we're going to have a list of				false

		386						LN		15		8		false		           8   proposed rule changes that would have to actually go back to				false

		387						LN		15		9		false		           9   the process.  So this would be one of those that would fall in				false

		388						LN		15		10		false		          10   that category.				false

		389						LN		15		11		false		          11             CHAIRMAN BRASHER:  But if we have those, we might as				false

		390						LN		15		12		false		          12   well bring them up.  We might as well let them surface.  This				false

		391						LN		15		13		false		          13   is a good forum for that.				false

		392						LN		15		14		false		          14             MR. WORD:  Just to be clear, my recommendation,				false

		393						LN		15		15		false		          15   Mr. Chair, that the board ultimately at its follow-up meeting				false

		394						LN		15		16		false		          16   will be deciding on proposed changes that have been published				false

		395						LN		15		17		false		          17   and we're specifically acting on our hearing today.				false

		396						LN		15		18		false		          18             MR. BRASHER:  Thank you for the reminder, Mr. Word.				false

		397						LN		15		19		false		          19   Regarding part 1, Mr. Valdez, does that constitute it?				false

		398						LN		15		20		false		          20             MR. VALDEZ:  Yes.				false

		399						LN		15		21		false		          21             CHAIRMAN BRASHER:  Let's go back to part 2, the				false

		400						LN		15		22		false		          22   professional development.  Let me ask again, is there anyone				false

		401						LN		15		23		false		          23   who would like to comment on part 2, professional development?				false

		402						LN		15		24		false		          24   Okay.				false

		403						LN		15		25		false		          25             MR. THUROW:  Mr. Chairman, are we allowed to make a				false

		404						PG		16		0		false		page 16				false

		405						LN		16		1		false		           1   comment from the board itself concerning this.				false

		406						LN		16		2		false		           2             CHAIRMAN BRASHER:  Yes.				false

		407						LN		16		3		false		           3             MR. THUROW:  I would like to point out on continuing				false

		408						LN		16		4		false		           4   professional development, which is 16.39.2.8(D), requirements,				false

		409						LN		16		5		false		           5   that the proposed language will probably be at odds with the				false

		410						LN		16		6		false		           6   NCEES language for continuing professional competency.  The				false

		411						LN		16		7		false		           7   NCEES education committee has decided to put before the full				false

		412						LN		16		8		false		           8   board or the full NCEES conference a change in the basic CPC				false

		413						LN		16		9		false		           9   language which will say that it is 15 professional development				false

		414						LN		16		10		false		          10   hours per calendar year, one of which should be in ethics.				false

		415						LN		16		11		false		          11                 So while this has not yet been codified in the				false

		416						LN		16		12		false		          12   NCEES CPC standards, I suspect that it will be so this coming				false

		417						LN		16		13		false		          13   August at the annual conference.  So I just want to point out				false

		418						LN		16		14		false		          14   at this time that our rule will be in conflict with the NCEES				false

		419						LN		16		15		false		          15   standard.				false

		420						LN		16		16		false		          16             CHAIRMAN BRASHER:  Mr. Thurow, you said that one of				false

		421						LN		16		17		false		          17   which -- is that one PDH of which --				false

		422						LN		16		18		false		          18             MR. THUROW:  Should be in ethics.  And then also				false

		423						LN		16		19		false		          19   using this on a calendar year rather than a biennium.  So,				false

		424						LN		16		20		false		          20   essentially, what they are trying to achieve, Mr. Chairman and				false

		425						LN		16		21		false		          21   members of the board, is to have a degree of continuity between				false

		426						LN		16		22		false		          22   states to enhance mobility for engineers.  And so they're				false

		427						LN		16		23		false		          23   trying to set a standard for states to follow.				false

		428						LN		16		24		false		          24                 Now, this certainly doesn't obligate us in any				false

		429						LN		16		25		false		          25   stretch of the imagination to follow the standard.  But I did				false

		430						PG		17		0		false		page 17				false

		431						LN		17		1		false		           1   want to point out that they will require one hour of ethics,				false

		432						LN		17		2		false		           2   and our current language strikes the ethics requirement.  I				false

		433						LN		17		3		false		           3   understand that this will be -- ethics can still be taken and				false

		434						LN		17		4		false		           4   counted towards continuing professional competency.  But in				false

		435						LN		17		5		false		           5   order to facilitate, again, mobility, the mobility issue will				false

		436						LN		17		6		false		           6   require other states that continue to have an ethical				false

		437						LN		17		7		false		           7   requirement.  Those practitioners should be aware that while it				false

		438						LN		17		8		false		           8   is optional in New Mexico should we go that route, it is still				false

		439						LN		17		9		false		           9   required in other states and as part of the national standard.				false

		440						LN		17		10		false		          10             CHAIRMAN BRASHER:  Thank you, Mr. Thurow.  At this				false

		441						LN		17		11		false		          11   point, the time is 10:40 a.m.  For the record, we are joined by				false

		442						LN		17		12		false		          12   Ms. Julie Samora, board member.				false

		443						LN		17		13		false		          13                 Mr. Thurow, the forthcoming NCEES recommendations				false

		444						LN		17		14		false		          14   and is it one PDH ethics required per --				false

		445						LN		17		15		false		          15             MR. THUROW:  Yes, per calendar year.  So you would				false

		446						LN		17		16		false		          16   need two in a renewal cycle.				false

		447						LN		17		17		false		          17             CHAIRMAN BRASHER:  Okay.				false

		448						LN		17		18		false		          18             MR. BOHANNAN:  Mr. Chair, if I may.				false

		449						LN		17		19		false		          19             CHAIRMAN BRASHER:  Mr. Bohannan, please.				false

		450						LN		17		20		false		          20             MR. BOHANNAN:  I would like to hear the board's				false

		451						LN		17		21		false		          21   discussion on modifying the second line of that from striking				false

		452						LN		17		22		false		          22   all ethics hours from four required biennium to two, to have at				false

		453						LN		17		23		false		          23   least two hours in ethics with the thought process that after				false

		454						LN		17		24		false		          24   NCEES adopts it, then next year we could bring our rules into				false

		455						LN		17		25		false		          25   alignment and we would already have that requirement to be in				false

		456						PG		18		0		false		page 18				false

		457						LN		18		1		false		           1   alignment.  I like where NCEES is going with annual				false

		458						LN		18		2		false		           2   requirements, educational requirements.  That's one of our				false

		459						LN		18		3		false		           3   biggest problems is getting people at the end of the year				false

		460						LN		18		4		false		           4   saying, "I forgot to get my PDH credits."  And we spend a lot				false

		461						LN		18		5		false		           5   of time on this board talking to folks about who missed their				false

		462						LN		18		6		false		           6   requirements.  So I would be supportive once NCEES amends that				false

		463						LN		18		7		false		           7   and adopts that procedure.  As an interim step here, I would				false

		464						LN		18		8		false		           8   consider entertaining two PDHs in a two-year period.  That's				false

		465						LN		18		9		false		           9   just my thoughts.				false

		466						LN		18		10		false		          10             CHAIRMAN BRASHER:  Mr. Thurow, what has NCEES				false

		467						LN		18		11		false		          11   recommended in the past before this?				false

		468						LN		18		12		false		          12             MR. THUROW:  The current CPC standards pretty much				false

		469						LN		18		13		false		          13   follows the way our current rules are written.  Again, their				false

		470						LN		18		14		false		          14   emphasis, as Mr. Bohannan has mentioned, that they want to make				false

		471						LN		18		15		false		          15   it per calendar year rather than biennium because they find				false

		472						LN		18		16		false		          16   that a lot of people are waiting till the final hour and then				false

		473						LN		18		17		false		          17   jumping in to get 30 hours of credit.  And they feel that if it				false

		474						LN		18		18		false		          18   were maintained on a calendar year, that it would be more				false

		475						LN		18		19		false		          19   appropriate to the continuing educational competency that				false

		476						LN		18		20		false		          20   they're looking for.				false

		477						LN		18		21		false		          21                 I believe that -- and of course, Dr. Idriss				false

		478						LN		18		22		false		          22   serves on that committee with me.  And am I characterizing that				false

		479						LN		18		23		false		          23   correctly, Dr. Idriss?				false

		480						LN		18		24		false		          24             MS. IDRISS:  Yeah.  It makes it looking at the				false

		481						LN		18		25		false		          25   mobility.  And currently the rule is so different from state to				false
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		483						LN		19		1		false		           1   state and the dates are so different.  So basically what they				false

		484						LN		19		2		false		           2   say is if you make it on a calendar year, then it makes it so				false

		485						LN		19		3		false		           3   much easier.  For somebody who is licensed in multiple states				false

		486						LN		19		4		false		           4   it becomes really difficult to keep up.				false

		487						LN		19		5		false		           5             MR. THUROW:  Mr. Chairman, if I may continue with one				false

		488						LN		19		6		false		           6   other comment on this section.				false

		489						LN		19		7		false		           7             CHAIRMAN BRASHER:  If you would, please.				false

		490						LN		19		8		false		           8             MR. THUROW:  Under 16.39.2.8(D), there's going to be				false

		491						LN		19		9		false		           9   some language changes as per qualifying activities where we are				false

		492						LN		19		10		false		          10   adding new language under part 3 of -- Section 3 of part D				false

		493						LN		19		11		false		          11   where it states, "Short courses/tutorial and distance-education				false

		494						LN		19		12		false		          12   courses offered through correspondence, television, videotapes				false

		495						LN		19		13		false		          13   or the internet relevant to engineering and surveying."  Their				false

		496						LN		19		14		false		          14   language will state "Completion of short courses/tutorial,				false

		497						LN		19		15		false		          15   webinar or distance-education courses offered for self-study,				false

		498						LN		19		16		false		          16   independent study or group study through synchronous or				false

		499						LN		19		17		false		          17   asynchronous delivery method such as live correspondence,				false

		500						LN		19		18		false		          18   archival or internet based education."  So that is a minor --				false

		501						LN		19		19		false		          19   there's some words missing there, but they're trying to make it				false

		502						LN		19		20		false		          20   more in tune with the current way that PDHs are being required.				false

		503						LN		19		21		false		          21   So we're dropping "television" and just trying to update the				false

		504						LN		19		22		false		          22   language in that section to reflect the actual -- again, the				false

		505						LN		19		23		false		          23   actual way that continual professional competency hours are				false

		506						LN		19		24		false		          24   obtained by practitioners.  It's a minor point, but if we're				false

		507						LN		19		25		false		          25   going to alter the language and want to, again, be in line with				false

		508						PG		20		0		false		page 20				false

		509						LN		20		1		false		           1   NCEES, we might consider it now.  Again, this has not been				false

		510						LN		20		2		false		           2   formally adopted at this point by NCEES, but I suspect that it				false

		511						LN		20		3		false		           3   will be placed on a consent agenda at the annual conference				false

		512						LN		20		4		false		           4   this coming August.				false

		513						LN		20		5		false		           5             CHAIRMAN BRASHER:  Okay.  If you would step back just				false

		514						LN		20		6		false		           6   a second, Mr. Thurow.  On the PDHs for ethics and obtain				false

		515						LN		20		7		false		           7   annually, how would that change the rules we have in front of				false

		516						LN		20		8		false		           8   us here?				false

		517						LN		20		9		false		           9             .				false

		518						LN		20		10		false		          10             MR. BOHANNAN:  Mr. Chair, it would be two PDHs				false

		519						LN		20		11		false		          11   biannually.				false

		520						LN		20		12		false		          12             MR. BRASHER:  For ethics.				false

		521						LN		20		13		false		          13             MR. BOHANNAN:  For ethics.				false

		522						LN		20		14		false		          14             MS. SAMORA:  Mr. Chair, can I ask for clarification				false

		523						LN		20		15		false		          15   on that?  So NCEES is looking at making PDH of ethics a				false

		524						LN		20		16		false		          16   requirement for one year?  Is that something they're proposing?				false

		525						LN		20		17		false		          17             MR. THUROW:  Mr. Chairman, members of the board,				false

		526						LN		20		18		false		          18   Ms. Samora, I think what is contemplated here is trying to				false

		527						LN		20		19		false		          19   standardize CPC requirements amongst the several states to				false

		528						LN		20		20		false		          20   increase mobility.  Most states which have some sort of an				false

		529						LN		20		21		false		          21   ethics education requirement in order to maintain a				false

		530						LN		20		22		false		          22   licensure --				false

		531						LN		20		23		false		          23             MS. SAMORA:  Is that a fact?  Because my				false

		532						LN		20		24		false		          24   understanding is that they don't.				false

		533						LN		20		25		false		          25             MR. THUROW:  As I understand it -- I don't have the				false
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		535						LN		21		1		false		           1   precise number, but it is more often required than not.  And so				false

		536						LN		21		2		false		           2   what they are wanting to do is change it from biennium or				false

		537						LN		21		3		false		           3   renewal cycle to calendar year of -- 15 hours per calendar year				false

		538						LN		21		4		false		           4   of total PDHs, one of which should be ethics.  So you would				false

		539						LN		21		5		false		           5   need two -- for our current language it would take two hours				false

		540						LN		21		6		false		           6   of ethics.				false

		541						LN		21		7		false		           7             MS. SAMORA:  Because we've got the two years.				false

		542						LN		21		8		false		           8             MR. THUROW:  But the other thing is do we want to				false

		543						LN		21		9		false		           9   change it to 15 PDHs for calendar year rather than 30 PDHs per				false

		544						LN		21		10		false		          10   biennium.				false

		545						LN		21		11		false		          11             MR. BOHANNAN:  Mr. Chair, Mr. Thurow, I think -- if				false

		546						LN		21		12		false		          12   we make that change, I don't think we can make that change				false

		547						LN		21		13		false		          13   today.  We would have to go back through the rule making				false

		548						LN		21		14		false		          14   process to advertise it.  That's a big change to our licensures				false

		549						LN		21		15		false		          15   to go from the biennium to annual.  But I am in agreement.				false

		550						LN		21		16		false		          16   I've actually changed the way I renew mine to an annual just				false

		551						LN		21		17		false		          17   so -- I'm tired of the same looking at is this the year I need				false

		552						LN		21		18		false		          18   to get my 30.				false

		553						LN		21		19		false		          19             MR. THUROW:  Mr. Chairman, members of the board, one				false

		554						LN		21		20		false		          20   comment -- and again, I believe Dr. Idriss has pointed this				false

		555						LN		21		21		false		          21   out -- is that with all of the states having different				false

		556						LN		21		22		false		          22   requirements trying to figure out when your renewal cycle is in				false

		557						LN		21		23		false		          23   relation to other states is problematic.  So the emphasis here				false

		558						LN		21		24		false		          24   of if everyone moves to 15 per calendar year, that becomes less				false

		559						LN		21		25		false		          25   of an importance than it is currently.				false
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		561						LN		22		1		false		           1             MS. IDRISS:  I think the reason probably why it's so				false

		562						LN		22		2		false		           2   different from state to state and even staggered in big states				false

		563						LN		22		3		false		           3   like California because they don't want too much pressure when				false

		564						LN		22		4		false		           4   it comes to the time of renewal on the staff, you know, when				false

		565						LN		22		5		false		           5   you have millions of people that have to renew at the beginning				false

		566						LN		22		6		false		           6   of the year.  I think probably this is why they try to stagger				false

		567						LN		22		7		false		           7   it.  So this is the reason.  It looks like it's -- it's				false

		568						LN		22		8		false		           8   mind-boggling why you have to renew certain depending on when				false

		569						LN		22		9		false		           9   you started and on that date or when you were born or your				false

		570						LN		22		10		false		          10   birthday.  But I think the origin was to lessen the load, a				false

		571						LN		22		11		false		          11   huge load on the staff.  I think this is where it came from.				false

		572						LN		22		12		false		          12                 So, you know, the fact is that NCEES is trying to				false

		573						LN		22		13		false		          13   make mobility a lot easier for engineers that are licensed in				false

		574						LN		22		14		false		          14   multiple states.  The truth of the matter is us as New Mexico				false

		575						LN		22		15		false		          15   State Board of Licensure, we don't have to abide exactly by				false

		576						LN		22		16		false		          16   what the committee is doing, especially when it has not been				false

		577						LN		22		17		false		          17   voted totally on still in the process.  But what Mr. Thurow is				false

		578						LN		22		18		false		          18   saying is -- you know, he's giving us an idea about where the				false

		579						LN		22		19		false		          19   committee is going.  And it hasn't even been voted on, but this				false

		580						LN		22		20		false		          20   is where the trend is.  This is where the work of the committee				false

		581						LN		22		21		false		          21   is.				false

		582						LN		22		22		false		          22                 Now, certain states like, for example,				false

		583						LN		22		23		false		          23   California, they don't even have any CPC requirements, period,				false

		584						LN		22		24		false		          24   no CPC requirements.  Some states require ethics, some states				false

		585						LN		22		25		false		          25   don't.  So it still comes back to the state, what the State				false
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		587						LN		23		1		false		           1   Board of Licensure wants to do, keeping in mind that you want				false

		588						LN		23		2		false		           2   to facilitate mobility for our licenses.				false

		589						LN		23		3		false		           3             CHAIRMAN BRASHER:  Mr. Thurow, let me follow this				false

		590						LN		23		4		false		           4   through, then.  The idea is that New Mexico would still require				false

		591						LN		23		5		false		           5   30 PDHs every two years.  It's just that what we would require				false

		592						LN		23		6		false		           6   will take a 15-year time, right?  But we wouldn't be asking the				false

		593						LN		23		7		false		           7   licensees to report that annually.  It's just that we wouldn't				false

		594						LN		23		8		false		           8   know if somebody is getting all 30 in the last minute in two				false

		595						LN		23		9		false		           9   years.  The only way this would be exposed would be through an				false

		596						LN		23		10		false		          10   audit, right?  If somebody was audited and asked when did you				false

		597						LN		23		11		false		          11   get those 15 PDHs, and they say I got 30 December 31st, how				false

		598						LN		23		12		false		          12   would you know that somebody was getting all their 15 each				false

		599						LN		23		13		false		          13   year?				false

		600						LN		23		14		false		          14             MR. THUROW:  Mr. Chairman, members of the board, if I				false

		601						LN		23		15		false		          15   recall from our last renewal cycle that when we are entering				false

		602						LN		23		16		false		          16   our professional development hours in, that the date that they				false

		603						LN		23		17		false		          17   were taken is part of the fields that are being filled out.  In				false

		604						LN		23		18		false		          18   line with that, NCEES is also contemplating a national CPC				false

		605						LN		23		19		false		          19   registry where people can report their professional competency				false

		606						LN		23		20		false		          20   development into this national registry, and that, again, is				false

		607						LN		23		21		false		          21   being formulated and is still -- the process is still quite				false

		608						LN		23		22		false		          22   dynamic.				false

		609						LN		23		23		false		          23                 But I believe that eventually what we'll find is				false

		610						LN		23		24		false		          24   that you have a national CPC registry that in the same token is				false

		611						LN		23		25		false		          25   when you have NCEES send their credentials to various state				false
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		613						LN		24		1		false		           1   boards of licensure much the same way that your CPCs will be				false

		614						LN		24		2		false		           2   recorded by NCEES to state boards of licensure where you are				false

		615						LN		24		3		false		           3   trying to obtain a license.  And part of that entrance into the				false

		616						LN		24		4		false		           4   national CPC hour registry will be the dates that you took it,				false

		617						LN		24		5		false		           5   as well as some other pertinent facts related to that education				false

		618						LN		24		6		false		           6   that you acquired.				false

		619						LN		24		7		false		           7                 For our more parochial purposes, I believe that				false

		620						LN		24		8		false		           8   that field date is already in there.  If not, it could be				false

		621						LN		24		9		false		           9   added, and we simply make it incumbent upon the licensee to				false

		622						LN		24		10		false		          10   enter in the appropriate dates that these courses were taken.				false

		623						LN		24		11		false		          11   It does not seem to be that big of a challenge to me.  And				false

		624						LN		24		12		false		          12   then, of course, we rely on the veracity of our licensees to				false

		625						LN		24		13		false		          13   faithfully report their hours and when they took them.				false

		626						LN		24		14		false		          14             MS. IDRISS:  Mr. Chairman, I think the way we have it				false

		627						LN		24		15		false		          15   gives a lot more flexibility for the licensees.  I mean, I know				false

		628						LN		24		16		false		          16   that it's important, mobility is important, but a lot of our				false

		629						LN		24		17		false		          17   licensees are only licensed in New Mexico.  And if you start				false

		630						LN		24		18		false		          18   telling them, you know, you have to have those 15 within a year				false

		631						LN		24		19		false		          19   and we have to check on it and then you have to have your 30				false

		632						LN		24		20		false		          20   within the two years.  Right now we have a lot more				false

		633						LN		24		21		false		          21   flexibility.				false

		634						LN		24		22		false		          22                 Let's say you find a course that you want to take				false

		635						LN		24		23		false		          23   at the end of the year or the following year, that two-year				false

		636						LN		24		24		false		          24   window gives you a lot more flexibility.  I think what you want				false

		637						LN		24		25		false		          25   to do is really help people enhance their education.  And				false
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		639						LN		25		1		false		           1   putting more and more failures and rules just simply makes it a				false

		640						LN		25		2		false		           2   lot harder to get licensed and to have to continue with your				false

		641						LN		25		3		false		           3   licensure.				false

		642						LN		25		4		false		           4                 I think right now we have a lot more mobility,				false

		643						LN		25		5		false		           5   much more flexibility than going to the NCEES standard.				false

		644						LN		25		6		false		           6   Because people want to get licensed in 10 states, well, they				false

		645						LN		25		7		false		           7   have to jump through the hoops.  But somebody that wants to be				false

		646						LN		25		8		false		           8   license in one or two states, I think right now our rule is				false

		647						LN		25		9		false		           9   giving them a lot more flexibility.  NCEES says you have to				false

		648						LN		25		10		false		          10   have two PDHs every two years -- or every year one PDH, and				false

		649						LN		25		11		false		          11   they keep track of it because they have the software and				false

		650						LN		25		12		false		          12   everything and the staff.  But we are not telling them we're				false

		651						LN		25		13		false		          13   not going to take the PDHs from ethics.  We are saying we're				false

		652						LN		25		14		false		          14   going to take up to four.  But we're not saying you have to				false

		653						LN		25		15		false		          15   take this, this and that.  We're giving them more flexibility.				false

		654						LN		25		16		false		          16   Depending on your profession.				false

		655						LN		25		17		false		          17                 You know, like for example, we are discussing at				false

		656						LN		25		18		false		          18   the NCEES meeting, you know, ethics it should be sometimes				false

		657						LN		25		19		false		          19   you're looking at business ethics.  Sometimes you're looking at				false

		658						LN		25		20		false		          20   so many different facets of this topic.  And when you start				false

		659						LN		25		21		false		          21   looking at so many rules and so many dates, it just makes it				false

		660						LN		25		22		false		          22   harder, you know what I mean?  I myself like giving the				false

		661						LN		25		23		false		          23   licensees a little bit more flexibility.  And we will take the				false

		662						LN		25		24		false		          24   NCEES rules and regulations once they vote on them, but it				false

		663						LN		25		25		false		          25   doesn't mean that this is the way to go.  It doesn't mean this				false
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		665						LN		26		1		false		           1   is the way to go.  That's how I look at it.  You want to help				false

		666						LN		26		2		false		           2   the public.  You want to help the licensees get licensed and				false

		667						LN		26		3		false		           3   get more and more of them licensed rather than making it lot				false

		668						LN		26		4		false		           4   harder on them to go through the process.				false

		669						LN		26		5		false		           5             MR. BRASHER:  Mr. Spirock.				false

		670						LN		26		6		false		           6             MR. SPIROCK:  Mr. Chair and members of the board, and				false

		671						LN		26		7		false		           7   an address to Mr. Bohannan's recommendation, for the purpose of				false

		672						LN		26		8		false		           8   this hearing I like the idea to changing it to two hours				false

		673						LN		26		9		false		           9   because we have that ability without reinventing the wheel and				false

		674						LN		26		10		false		          10   defer any action, definition of ethics nor the change of the				false

		675						LN		26		11		false		          11   mix of our reporting at this time.				false

		676						LN		26		12		false		          12             MS. SAMORA:  Mr. Chair, I would just like to maybe				false

		677						LN		26		13		false		          13   reiterate a little bit of what Dr. Idriss said.  I'm all for				false

		678						LN		26		14		false		          14   trying to make things consistent with NCEES and the whole				false

		679						LN		26		15		false		          15   mobility issue.  But I just think when the ethics came about, I				false

		680						LN		26		16		false		          16   think at the time it sounded like a great idea, and what it did				false

		681						LN		26		17		false		          17   was kind of create a situation where people were taking the				false

		682						LN		26		18		false		          18   same ethics class over and over again.  Some people would argue				false

		683						LN		26		19		false		          19   that we're supposed to be ethical anyway.  So I'm not against				false

		684						LN		26		20		false		          20   it.  I mean, I could certainly say, you know, back off a little				false

		685						LN		26		21		false		          21   bit.  But I personally would prefer to keep it the way that we				false

		686						LN		26		22		false		          22   proposed it, which is make it an optional up to the four hours.				false

		687						LN		26		23		false		          23   But if there's trend going toward that, I can understand making				false

		688						LN		26		24		false		          24   that requirement.				false

		689						LN		26		25		false		          25                 And I also reiterate what Dr. Idress said.  You				false
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		691						LN		27		1		false		           1   know, let's not make it more complicated for people who report.				false

		692						LN		27		2		false		           2   You've got some states that don't have any PDHs.  It's				false

		693						LN		27		3		false		           3   sacrilegious to say it, but some would say I'm an engineer.  If				false

		694						LN		27		4		false		           4   I'm going to progress.  I'm a surveyor and I'm going to				false

		695						LN		27		5		false		           5   progress in my career, I'm going to learn things on my own just				false

		696						LN		27		6		false		           6   to be robust in their fields.  So we're requiring these PDHs				false

		697						LN		27		7		false		           7   and that's fine, but let's not make it more cumbersome.				false

		698						LN		27		8		false		           8                 I would be in favor with just keeping it the way				false

		699						LN		27		9		false		           9   we proposed it where we eliminate the requirement for PDHs for				false

		700						LN		27		10		false		          10   ethics.  But I appreciate that NCEES is looking at that.  I				false

		701						LN		27		11		false		          11   wasn't aware that -- I guess they're proposing that for their				false

		702						LN		27		12		false		          12   August meeting.  I don't know.  But anyway, just my two cents				false

		703						LN		27		13		false		          13   worth.				false

		704						LN		27		14		false		          14             CHAIRMAN BRASHER:  This was the thinking at the time				false

		705						LN		27		15		false		          15   these rules were revised and it goes back to probably two years				false

		706						LN		27		16		false		          16   or so.  The thinking on the ethics was that you're ethical.				false

		707						LN		27		17		false		          17   You have ethics or you don't.  You bring them to the profession				false

		708						LN		27		18		false		          18   or you don't.  You're taking a class and I'm going to teach				false

		709						LN		27		19		false		          19   you.  It might be a good reminder for you so I can teach you.				false

		710						LN		27		20		false		          20   It's not going to make an ethical person out of somebody who				false

		711						LN		27		21		false		          21   isn't, who doesn't already bring that to the profession.  And				false

		712						LN		27		22		false		          22   that issues arising out of ethics through the complaint process				false

		713						LN		27		23		false		          23   would be brought to the board and be judged that way.  And that				false

		714						LN		27		24		false		          24   was the reason that it was taken out and stricken from the				false

		715						LN		27		25		false		          25   rules at the time.				false
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		717						LN		28		1		false		           1                 And we also have heard from a lot of licensees				false

		718						LN		28		2		false		           2   who felt like they were taking the same class over and over				false

		719						LN		28		3		false		           3   again and weren't really getting a lot out of it.  And we're				false

		720						LN		28		4		false		           4   agreeing that you have ethics or you don't; you behave properly				false

		721						LN		28		5		false		           5   or you don't.  And your behavior is not going to be influenced				false

		722						LN		28		6		false		           6   by taking a class.  Are there any other comments from the				false

		723						LN		28		7		false		           7   board?				false

		724						LN		28		8		false		           8             MR. COOPER:  Mr. Chairman, members of the board, my				false

		725						LN		28		9		false		           9   opinion on the ethics is I always like the four hours.  I agree				false

		726						LN		28		10		false		          10   with Ms. Samora's comments about you have ethics or you don't				false

		727						LN		28		11		false		          11   have ethics.  That is true.  But there are other things that				false

		728						LN		28		12		false		          12   you can bring to the table.  Mr. Spirock sent me an E-mail with				false

		729						LN		28		13		false		          13   some excellent comments about what that would mean.  I believe				false

		730						LN		28		14		false		          14   that if we're going to go in line with NCEES with the two				false

		731						LN		28		15		false		          15   hours, that we need to maybe put some definitions of scope of				false

		732						LN		28		16		false		          16   classes, types of things that the board would recognize as				false

		733						LN		28		17		false		          17   being covered under that ethics training, business practices,				false

		734						LN		28		18		false		          18   things like that.  I appreciate Mr. Spirock's comments on that.				false

		735						LN		28		19		false		          19   That brought a lot of new thinking into my game here about				false

		736						LN		28		20		false		          20   ethics and stuff.  That's all I have, Mr. Chairman.				false

		737						LN		28		21		false		          21             CHAIRMAN BRASHER:  When you're considering whether to				false

		738						LN		28		22		false		          22   include ethics into the requirement or not is when we get to				false

		739						LN		28		23		false		          23   it -- and it's in part 8 here -- the Rules of Professional				false

		740						LN		28		24		false		          24   Conduct.  I think that we've strengthened the rules.  They're				false

		741						LN		28		25		false		          25   just a little more better defined, a little more clear on what				false
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		743						LN		29		1		false		           1   is expected in the way of professional conduct from engineers				false

		744						LN		29		2		false		           2   and surveyors.  That was part of the thought process that went				false

		745						LN		29		3		false		           3   into it.  So that's how we got where we are today.  Any other				false

		746						LN		29		4		false		           4   comments from the board?				false

		747						LN		29		5		false		           5             MR. TONANDER:  Mr. Chairman and members of the board,				false

		748						LN		29		6		false		           6   I can certainly go with some of the later comments here as				false

		749						LN		29		7		false		           7   well.  I believe there's a reason for ethics.  I certainly can				false

		750						LN		29		8		false		           8   understand and appreciate the argument that you might be				false

		751						LN		29		9		false		           9   ethical or not.  But I think I've mentioned this in a prior				false

		752						LN		29		10		false		          10   board meeting that people can intend to be ethical but simply				false

		753						LN		29		11		false		          11   not understand an element or two, and having a reminder of that				false

		754						LN		29		12		false		          12   on a regular basis may help things not come to this board,				false

		755						LN		29		13		false		          13   which really should be -- we should not necessarily be the				false

		756						LN		29		14		false		          14   people who are determining whether or not someone is being				false

		757						LN		29		15		false		          15   ethical in the state when they very well could have helped				false

		758						LN		29		16		false		          16   themselves and things.  I think keeping those requirements in				false

		759						LN		29		17		false		          17   there would serve that purpose.				false

		760						LN		29		18		false		          18                 I would also somewhat question the idea that if				false

		761						LN		29		19		false		          19   we're really trying to allow flexibility, that then placing a				false

		762						LN		29		20		false		          20   limit upon the number of ethics credits seems contrary to that				false

		763						LN		29		21		false		          21   concept.  If we're trying to define flexibility on how somebody				false

		764						LN		29		22		false		          22   obtains hours easier, I'm not sure what that limitation				false

		765						LN		29		23		false		          23   accomplishes.				false

		766						LN		29		24		false		          24             CHAIRMAN BRASHER:  Any other comments from the board?				false

		767						LN		29		25		false		          25             MR. SPIROCK:  Mr. Chair, before you go to the public,				false
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		769						LN		30		1		false		           1   just a quick story relating to the latest New Mexico				false

		770						LN		30		2		false		           2   professional surveyors conference.  I was privileged to sit in				false

		771						LN		30		3		false		           3   with Mr. Tonander and Mr. Cooper on two sections that were				false

		772						LN		30		4		false		           4   entitled "Ethics."  We didn't have any PowerPoints -- excuse				false

		773						LN		30		5		false		           5   me, yes, we did but we didn't use them.  But we didn't go				false

		774						LN		30		6		false		           6   through any prescribed presentation.  It was more of a panel				false

		775						LN		30		7		false		           7   that related to the audience.  It's somewhat molded my approach				false

		776						LN		30		8		false		           8   to mandatory I've got to take ethics training.  Before, it was				false

		777						LN		30		9		false		           9   okay, I'll go to the conference who is going to teach the same				false

		778						LN		30		10		false		          10   old stuff or is there a webinar or a pay per fee on the				false

		779						LN		30		11		false		          11   Internet.				false

		780						LN		30		12		false		          12                 By entertaining information from an audience in a				false

		781						LN		30		13		false		          13   panel session, a lot of the discussion went to professional				false

		782						LN		30		14		false		          14   conduct.  It also went to the review of our minimum standards.				false

		783						LN		30		15		false		          15   So one of the reasons why I suggested that we defer this				false

		784						LN		30		16		false		          16   item -- and again, I'm supporting Mr. Bohannan's two-year				false

		785						LN		30		17		false		          17   requirement -- is to maybe rethink the entitlement or the name				false

		786						LN		30		18		false		          18   or the requirements for what's called ethics training, make it				false

		787						LN		30		19		false		          19   more expansive and make it more conclusionary of ethics, as				false

		788						LN		30		20		false		          20   well as review of our standard.				false

		789						LN		30		21		false		          21             MS. IDRISS:  Mr. Chairman, I like this idea because				false

		790						LN		30		22		false		          22   then we are opening it to a variety of courses, expanding the				false

		791						LN		30		23		false		          23   definition of ethics.  There are so many ways of looking at				false

		792						LN		30		24		false		          24   ethics.  So then you are opening it to many, many courses that				false

		793						LN		30		25		false		          25   will look at different parts of ethics, not the very narrow				false
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		795						LN		31		1		false		           1   definition of what the topic is.  And then that would be very				false

		796						LN		31		2		false		           2   interesting for so many different parts of the profession.				false

		797						LN		31		3		false		           3   Now, that, I like.  But then it becomes much more interesting				false

		798						LN		31		4		false		           4   and much more varied, yeah.  So if you open up the definition				false

		799						LN		31		5		false		           5   of ethics, then you are looking at many, many aspects of it, a				false

		800						LN		31		6		false		           6   much more interesting list of courses.				false

		801						LN		31		7		false		           7             CHAIRMAN BRASHER:  Thank you.  Any other comments				false

		802						LN		31		8		false		           8   from the board?  If you would identify yourself for the sake of				false

		803						LN		31		9		false		           9   the record, that would be helpful.				false

		804						LN		31		10		false		          10             MR. ROLLAG:  I'm Tom Rollag.  Mr. Chairman and				false

		805						LN		31		11		false		          11   members of the board, I have two comments.  First of all, what				false

		806						LN		31		12		false		          12   I think is ethical, you may not.				false

		807						LN		31		13		false		          13             CHAIRMAN BRASHER:  Excuse me.  Are you an engineer or				false

		808						LN		31		14		false		          14   are you a surveyor?				false

		809						LN		31		15		false		          15             MR. ROLLAG:  I'm a licensed surveyor in the state of				false

		810						LN		31		16		false		          16   New Mexico and in the state of Texas.  To reiterate, what I				false

		811						LN		31		17		false		          17   think may be an ethical practice you may not; or what you think				false

		812						LN		31		18		false		          18   is ethical, I may not.  And I've had a few occasions where I've				false

		813						LN		31		19		false		          19   doubted the ethics of my employers.  But I do like the biennium				false

		814						LN		31		20		false		          20   if you want four hours.  Most courses that you take are not				false

		815						LN		31		21		false		          21   one-hour courses in ethics.  There may be a morning or four				false

		816						LN		31		22		false		          22   hours or something like that.  That way if you get your				false

		817						LN		31		23		false		          23   four-hour PDHs in January, you can use them for the past year,				false

		818						LN		31		24		false		          24   the way I understand the rules.  It's not two hours per year				false

		819						LN		31		25		false		          25   and two hours for the next year.  It's four hours for the				false
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		821						LN		32		1		false		           1   two-year period.  I think that makes it a lot easier,				false

		822						LN		32		2		false		           2   especially for people that are putting on seminars and whatnot.				false

		823						LN		32		3		false		           3   Thank you.				false

		824						LN		32		4		false		           4             CHAIRMAN BRASHER:  Thank you.  Are there any other				false

		825						LN		32		5		false		           5   comments?				false

		826						LN		32		6		false		           6             MR. MEDINA:  Good morning.  My name is Chris Medina.				false

		827						LN		32		7		false		           7   I'm a licensed surveyor in New Mexico.  Mr. Chairman, members				false

		828						LN		32		8		false		           8   of the board, I'm in support of the reduced two hours if it's				false

		829						LN		32		9		false		           9   not going to be the four hours.  I recognize the question				false

		830						LN		32		10		false		          10   either you're ethical or you're not.  But the experience you				false

		831						LN		32		11		false		          11   get just interacting with the other professionals in the room,				false

		832						LN		32		12		false		          12   the person presenting the class gives you a whole new view on				false

		833						LN		32		13		false		          13   areas that you may have thought that you were doing right or				false

		834						LN		32		14		false		          14   going in the right direction.  That's the intent to do the				false

		835						LN		32		15		false		          15   right thing, but it just exposes you to different opinions and				false

		836						LN		32		16		false		          16   gives it a different view from what you may have previously				false

		837						LN		32		17		false		          17   had.				false

		838						LN		32		18		false		          18                 I'm also liking Mr. Spirock's recommendation of				false

		839						LN		32		19		false		          19   opening it up, not boxing it down just to surveying and				false

		840						LN		32		20		false		          20   engineering.  It's pretty diverse from business practices, the				false

		841						LN		32		21		false		          21   code of conduct just as an individual.  So that's a great idea				false

		842						LN		32		22		false		          22   that I believe would make obtaining the ethics a little bit				false

		843						LN		32		23		false		          23   simpler.  And then also open up the topics instead of just				false

		844						LN		32		24		false		          24   purely ethics geared towards surveying or engineering.				false

		845						LN		32		25		false		          25                 The last comment is the 15 hours per year.  That				false
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		847						LN		33		1		false		           1   sounds -- in my opinion, it's a good idea compared to the 30				false

		848						LN		33		2		false		           2   hours per every two years.  My approach on that is, you know,				false

		849						LN		33		3		false		           3   if somebody's lacking and they go all the way to the end to				false

		850						LN		33		4		false		           4   renew and then they're going to scramble to get those 30 hours,				false

		851						LN		33		5		false		           5   how does that protect the public?  How is that individual				false

		852						LN		33		6		false		           6   continuing their education by cramming something in two weeks				false

		853						LN		33		7		false		           7   or two days, however long it takes.				false

		854						LN		33		8		false		           8                 So I think spreading it out gives that individual				false

		855						LN		33		9		false		           9   the opportunity to soak up what they're learning or continuing				false

		856						LN		33		10		false		          10   with the education instead of scrambling and, you know, maybe				false

		857						LN		33		11		false		          11   doing two seminars at once and it could come down to ethics				false

		858						LN		33		12		false		          12   again.  You know, someone has two computers running on two				false

		859						LN		33		13		false		          13   different websites watching a video.  I don't know.  I think				false

		860						LN		33		14		false		          14   the 15 hours is a good way to go.  Thank you.				false

		861						LN		33		15		false		          15             CHAIRMAN BRASHER:  Thank you.  Are there any other				false

		862						LN		33		16		false		          16   comments on this?  Let me ask, Mr. Thurow, is the NCEES talking				false

		863						LN		33		17		false		          17   about that 30 hours, the number 30?				false

		864						LN		33		18		false		          18             MR. THUROW:  Only in relationship to the total hours				false

		865						LN		33		19		false		          19   for most renewal biennium.  But again, I want to emphasize that				false

		866						LN		33		20		false		          20   they are looking for 15 hours to be achieved in a calendar				false

		867						LN		33		21		false		          21   year, 30 hours for two calendar years for a renewal period.				false

		868						LN		33		22		false		          22   And again, that is simply to try to standardize from state to				false

		869						LN		33		23		false		          23   state for mobility.				false

		870						LN		33		24		false		          24                 It is not incumbent upon us in any shape or form				false

		871						LN		33		25		false		          25   as pointed out by Dr. Idriss that we have to adopt that mode				false
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		873						LN		34		1		false		           1   unless we wish to facilitate mobility of our licensees from				false

		874						LN		34		2		false		           2   state to state.				false

		875						LN		34		3		false		           3             CHAIRMAN BRASHER:  Are you aware of any states -- is				false

		876						LN		34		4		false		           4   anybody here aware of any states that require more than 30?				false

		877						LN		34		5		false		           5             MR. THUROW:  I'm not aware of any, Mr. Chairman.				false

		878						LN		34		6		false		           6             CHAIRMAN BRASHER:  Do they all require them, as far				false

		879						LN		34		7		false		           7   as you know?				false

		880						LN		34		8		false		           8             MR. THUROW:  No, not all states.  California doesn't				false

		881						LN		34		9		false		           9   have any requirements because they know it all.				false

		882						LN		34		10		false		          10             MS. SAMORA:  Colorado doesn't have any, either.				false

		883						LN		34		11		false		          11             CHAIRMAN BRASHER:  All right.  Thanks everybody for				false

		884						LN		34		12		false		          12   participating here.  Let's discuss part 2.  And we have the				false

		885						LN		34		13		false		          13   next part on our agenda engineering fees.  This is part 3.  Is				false

		886						LN		34		14		false		          14   there anybody from the board that would like to comment on part				false

		887						LN		34		15		false		          15   3?  Hearing none, is there anybody visiting today who would				false

		888						LN		34		16		false		          16   like to comment on part 3?				false

		889						LN		34		17		false		          17                 Okay.  Part 4 is incidental practice.  Does any				false

		890						LN		34		18		false		          18   member of the board have any comments on the subject of				false

		891						LN		34		19		false		          19   incidental practice?  Hearing none, any members joining us in				false

		892						LN		34		20		false		          20   our audience today want to comment on part 4?  Hearing none,				false

		893						LN		34		21		false		          21   the next item is part 5 entitled "Surveying."  Are there				false

		894						LN		34		22		false		          22   members of the board that would like to comment on our part 5?				false

		895						LN		34		23		false		          23             MR. THUROW:  Yes.  Mr. Chairman, if I could, please,				false

		896						LN		34		24		false		          24   I would like to refer to Section 16.39.5.8(G).  As originally				false

		897						LN		34		25		false		          25   published, if you go down about halfway for experienced				false
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		899						LN		35		1		false		           1   acceptable to the professional surveying committee, it states				false

		900						LN		35		2		false		           2   that the four years of experience for graduates of a four-year				false

		901						LN		35		3		false		           3   program in surveying must acquire this experience				false

		902						LN		35		4		false		           4   post-baccalaureate.  This is not in line with the Engineering				false

		903						LN		35		5		false		           5   and Survey Practice Act and is in error.  I have submitted as				false

		904						LN		35		6		false		           6   an item -- perhaps we'll discuss that later, but some				false

		905						LN		35		7		false		           7   alternative language which I believe reflects the intent of the				false

		906						LN		35		8		false		           8   Engineering and Survey Practice Act.  Experience for -- if I				false

		907						LN		35		9		false		           9   could, when we talk about experience, we have two different				false

		908						LN		35		10		false		          10   levels.  If you are a graduate from a board-approved four-year				false

		909						LN		35		11		false		          11   degree program in surveying, you may take the land surveyor --				false

		910						LN		35		12		false		          12   you can be considered for a land surveyor intern in your senior				false

		911						LN		35		13		false		          13   year.  Then you can acquire four years experience either before				false

		912						LN		35		14		false		          14   or after your education to sit for the professional surveyors				false

		913						LN		35		15		false		          15   exam.  So we do not want to suggest that it be				false

		914						LN		35		16		false		          16   post-baccalaureate because this experience can be obtained				false

		915						LN		35		17		false		          17   before you go to school.				false

		916						LN		35		18		false		          18                 For related science degrees acceptable or				false

		917						LN		35		19		false		          19   approved by the board, those applicants must have four years				false

		918						LN		35		20		false		          20   experience in order to take the land surveyor intern exam or				false

		919						LN		35		21		false		          21   the fundamentals of surveying exam.  Then they must acquire				false

		920						LN		35		22		false		          22   four years of experience after that point to sit for a				false

		921						LN		35		23		false		          23   professional exam.  So for board-accepted related science				false

		922						LN		35		24		false		          24   degrees, they need a total of eight years of experience.  For				false

		923						LN		35		25		false		          25   graduates of board-approved surveying degree programs, they				false
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		925						LN		36		1		false		           1   only require four years of experience which can be obtained				false

		926						LN		36		2		false		           2   either before or after their education.  The language I				false

		927						LN		36		3		false		           3   submitted as an exhibit adds clarification to that and is in				false

		928						LN		36		4		false		           4   keeping with the Engineering and Survey Practice Act.				false

		929						LN		36		5		false		           5             CHAIRMAN BRASHER:  Okay.  So how would this language				false

		930						LN		36		6		false		           6   change, then, Mr. Thurow?				false

		931						LN		36		7		false		           7             MR. THUROW:  Well, in my exhibit I've actually				false

		932						LN		36		8		false		           8   altered the language.  I can read you part C or paragraph --				false

		933						LN		36		9		false		           9   excuse me, paragraph G in its entirety if that will help the				false

		934						LN		36		10		false		          10   board.  It's not that long.				false

		935						LN		36		11		false		          11             CHAIRMAN BRASHER:  It would help me.				false

		936						LN		36		12		false		          12             MR. THUROW:  All right.  Let me read this, then, into				false

		937						LN		36		13		false		          13   the record.				false

		938						LN		36		14		false		          14             CHAIRMAN BRASHER:  This is your proposed language?				false

		939						LN		36		15		false		          15             MR. THUROW:  This is my proposed language.  Paragraph				false

		940						LN		36		16		false		          16   G of 16.39.5.8, "Applicants for the professional surveying				false

		941						LN		36		17		false		          17   license will be accepted after the applicant has passed the				false

		942						LN		36		18		false		          18   professional surveying exam and has fulfilled the education and				false

		943						LN		36		19		false		          19   experience requirements.  Successful passing of the				false

		944						LN		36		20		false		          20   professional surveying exam does not ensure licensure as a				false

		945						LN		36		21		false		          21   professional surveyor.  To satisfy the statutory requirement				false

		946						LN		36		22		false		          22   for board-approved surveying experience prior to licensure, a				false

		947						LN		36		23		false		          23   candidate with a board-approved surveying curriculum of four				false

		948						LN		36		24		false		          24   years or more as determined by the board shall have four years				false

		949						LN		36		25		false		          25   of experience before or after certification as a surveying				false
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		951						LN		37		1		false		           1   intern.  A candidate with a related science degree shall have				false

		952						LN		37		2		false		           2   four years of surveying experience acceptable to the				false

		953						LN		37		3		false		           3   professional surveying committee subsequent to certification as				false

		954						LN		37		4		false		           4   a surveying intern.  After successfully completing the				false

		955						LN		37		5		false		           5   professional surveying examination, an applicant, if necessary,				false

		956						LN		37		6		false		           6   will meet the licensing requirements in the New Mexico				false

		957						LN		37		7		false		           7   Engineering and Survey Practice Act shall update the				false

		958						LN		37		8		false		           8   application as provided by subsection H of 61.39.5.8 NMAC."				false

		959						LN		37		9		false		           9                 So I'm trying to spell out specifically the				false

		960						LN		37		10		false		          10   difference between a board-approved surveying degree program, a				false

		961						LN		37		11		false		          11   graduate of that, and a board-approved related science degree				false

		962						LN		37		12		false		          12   and a graduate of that.  I have also altered paragraph K to				false

		963						LN		37		13		false		          13   just go ahead and use the king's English and say exactly what I				false

		964						LN		37		14		false		          14   think the law is intending to say.  K, as amended, would read,				false

		965						LN		37		15		false		          15   "All applications for professional surveyor license shall show				false

		966						LN		37		16		false		          16   proficiency in the English language and shall have a minimum of				false

		967						LN		37		17		false		          17   four years experience if a graduate of a board-approved				false

		968						LN		37		18		false		          18   four-year surveying curriculum, or eight years if a graduate of				false

		969						LN		37		19		false		          19   a board-approved related science curriculum working in the				false

		970						LN		37		20		false		          20   United States under the direction of a licensed professional				false

		971						LN		37		21		false		          21   surveyor who can attest to the applicant's ability and				false

		972						LN		37		22		false		          22   knowledge as a competent surveyor."				false

		973						LN		37		23		false		          23             CHAIRMAN BRASHER:  Okay.  Is the distinction then				false

		974						LN		37		24		false		          24   when the experience is required?				false

		975						LN		37		25		false		          25             MR. THUROW:  The distinction is you need eight years				false
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		977						LN		38		1		false		           1   total experience for a board-approved related science degree,				false

		978						LN		38		2		false		           2   four of which has to be after you have passed the FS exam.  If				false

		979						LN		38		3		false		           3   you are a graduate of a board-approved surveying curriculum,				false

		980						LN		38		4		false		           4   that four years of experience can be obtained before or after				false

		981						LN		38		5		false		           5   you obtain your degree.				false

		982						LN		38		6		false		           6                 So, for instance, I have John Q surveying student				false

		983						LN		38		7		false		           7   who worked in the industry for eight years and decided that he				false

		984						LN		38		8		false		           8   wishes to become a licensed surveyor and goes to school,				false

		985						LN		38		9		false		           9   graduates from a four-year degree surveying curriculum program				false

		986						LN		38		10		false		          10   acceptable by the board.  He does not have to then go out and				false

		987						LN		38		11		false		          11   get four more years of experience.  The eight years that he				false

		988						LN		38		12		false		          12   acquired prior to him going to school is sufficient to satisfy				false

		989						LN		38		13		false		          13   the requirement of the law.				false

		990						LN		38		14		false		          14                 Now, I have Bill Belahew.  I don't know.  Bill				false

		991						LN		38		15		false		          15   has a related science degree in geology which is accepted by				false

		992						LN		38		16		false		          16   the board.  He needs four years before he can become a				false

		993						LN		38		17		false		          17   surveying intern.  It's acceptable by the board, but he needs				false

		994						LN		38		18		false		          18   four years of experience before he becomes an LSI.  Then after				false

		995						LN		38		19		false		          19   he becomes an LSI, he needs four more years in order to sit for				false

		996						LN		38		20		false		          20   the professional practices exam.  So for one it's a total of				false

		997						LN		38		21		false		          21   four years experience.  For the other it's a total of eight				false

		998						LN		38		22		false		          22   years experience.  And for the fellow that needs four years, he				false

		999						LN		38		23		false		          23   can obtain that before or after his education.  The four years				false

		1000						LN		38		24		false		          24   for a related science must be obtained after certification as a				false

		1001						LN		38		25		false		          25   land surveyor intern.				false
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		1003						LN		39		1		false		           1             CHAIRMAN BRASHER:  Okay.  What if the individual				false

		1004						LN		39		2		false		           2   obtains a degree in surveying, a bachelor's degree in surveying				false

		1005						LN		39		3		false		           3   from, say, New Mexico State, and maybe the senior year right				false

		1006						LN		39		4		false		           4   upon graduation that individual is eligible to take the LSI				false

		1007						LN		39		5		false		           5   exam, pass it, become an LSI and then follow up with four years				false

		1008						LN		39		6		false		           6   to become eligible to take the PS exam?				false

		1009						LN		39		7		false		           7             MR. THUROW:  That four years could be obtained prior				false

		1010						LN		39		8		false		           8   to obtaining his LSI.				false

		1011						LN		39		9		false		           9             CHAIRMAN BRASHER:  Okay.  So he has four years				false

		1012						LN		39		10		false		          10   experience doing surveying in some responsible capacity.  Then				false

		1013						LN		39		11		false		          11   he gets a degree in surveying and he's eligible for the LSI.				false

		1014						LN		39		12		false		          12   Then he's got another four years to take the -- so where is the				false

		1015						LN		39		13		false		          13   LSI -- why is there an LSI step, then, if he gets the degree in				false

		1016						LN		39		14		false		          14   four years?  Does he move right to PS?				false

		1017						LN		39		15		false		          15             MR. THUROW:  If his experience is acceptable to the				false

		1018						LN		39		16		false		          16   board, he could go from LS to PS.  Of course, they are two				false

		1019						LN		39		17		false		          17   different exams testing two different -- the fundamentals of				false

		1020						LN		39		18		false		          18   surveying exam is essentially a knowledge based exam.  The				false

		1021						LN		39		19		false		          19   principles and practices exam is a combination of both				false

		1022						LN		39		20		false		          20   knowledge and experience.				false

		1023						LN		39		21		false		          21                 So you see, the thought process is here.  And the				false

		1024						LN		39		22		false		          22   way this has been interpreted in the past by the surveying				false

		1025						LN		39		23		false		          23   committee is that your experience, as long as it's progressive				false

		1026						LN		39		24		false		          24   and under the guidance of a licensed professional surveyor, can				false

		1027						LN		39		25		false		          25   be obtained before or after your educational requirement is				false
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		1029						LN		40		1		false		           1   satisfied for those in a four-year surveying curriculum.  If				false

		1030						LN		40		2		false		           2   you are simply -- again, the other side of this coin is that if				false

		1031						LN		40		3		false		           3   you are in a program that is a related science degree, let's				false

		1032						LN		40		4		false		           4   say it's forestry, your LSI requirement is four years of				false

		1033						LN		40		5		false		           5   experience prior to becoming an LSI, and that's actually				false

		1034						LN		40		6		false		           6   codified in the Engineering and Survey Practice Act.  So we				false

		1035						LN		40		7		false		           7   cannot alter that nor would I think we'd wish to.				false

		1036						LN		40		8		false		           8                 But again, we are emphasizing here that the				false

		1037						LN		40		9		false		           9   four-year surveying curriculum essentially offers you a direct				false

		1038						LN		40		10		false		          10   path to licensure, where a related science degree will lead to				false

		1039						LN		40		11		false		          11   licensure but not as a direct path.  You need more experience.				false

		1040						LN		40		12		false		          12             MS. IDRISS:  Mr. Chair, I wanted to ask Mr. Thurow a				false

		1041						LN		40		13		false		          13   couple of questions.  So, basically, what you're looking at in				false

		1042						LN		40		14		false		          14   your amendment is two issues, right?  To clarify the difference				false

		1043						LN		40		15		false		          15   and experience requirement between a related science which is				false

		1044						LN		40		16		false		          16   accepted for surveyors and when you are coming from an				false

		1045						LN		40		17		false		          17   accredited or board-approved board.  So eight years versus				false

		1046						LN		40		18		false		          18   four.  So that's one issue.				false

		1047						LN		40		19		false		          19                 And the other issue is you want experience				false

		1048						LN		40		20		false		          20   pregraduation to count for towards your licensure which right				false

		1049						LN		40		21		false		          21   now is not accepted, right?				false

		1050						LN		40		22		false		          22             MR. THUROW:  No.  Right now I believe that the				false

		1051						LN		40		23		false		          23   insertion of post-baccalaureate into the contemplated rules is				false

		1052						LN		40		24		false		          24   a flat-out blunder.				false

		1053						LN		40		25		false		          25             MS. IDRISS:  What is the current status right now?				false
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		1055						LN		41		1		false		           1             MS. SAMORA:  It was a mistake.				false

		1056						LN		41		2		false		           2             MR. THUROW:  We like to say blunders, because				false

		1057						LN		41		3		false		           3   mistakes are different than blunder.  Now, if I could please,				false

		1058						LN		41		4		false		           4   Mr. Chairman, members of the board, I would like to read from				false

		1059						LN		41		5		false		           5   the Engineering and Survey Practice Act 6123-27.3, specifically				false

		1060						LN		41		6		false		           6   E.  "If otherwise qualified, a graduate of a board-approved but				false

		1061						LN		41		7		false		           7   related curriculum of at least four years to be considered for				false

		1062						LN		41		8		false		           8   a certification as a surveying intern shall have a specific				false

		1063						LN		41		9		false		           9   record of four years of combined office and field				false

		1064						LN		41		10		false		          10   board-approved surveying experience obtained under the				false

		1065						LN		41		11		false		          11   direction of a licensed professional surveyor.  Class time will				false

		1066						LN		41		12		false		          12   not be counted in the four years of required experience, but				false

		1067						LN		41		13		false		          13   work prior to or while attending school may be counted for four				false

		1068						LN		41		14		false		          14   years of experience at the discretion of the board."  Am I				false

		1069						LN		41		15		false		          15   reading on the right -- I'm reading the wrong part of that.				false

		1070						LN		41		16		false		          16   I'm sorry.				false

		1071						LN		41		17		false		          17             MS. SAMORA:  That's a blunder.				false

		1072						LN		41		18		false		          18             MR. THUROW:  That's a blunder.  Give me a moment,				false

		1073						LN		41		19		false		          19   Mr. Chairman.  I want to reacquaint myself with what I thought				false

		1074						LN		41		20		false		          20   was a memorized section of the Engineering and Survey Practice				false

		1075						LN		41		21		false		          21   Act.				false

		1076						LN		41		22		false		          22             MR. BOHANNAN:  Mr. Chair, if I may ask --				false

		1077						LN		41		23		false		          23             MR. THUROW:  I'm sorry, Mr. Bohannan.  I should be				false

		1078						LN		41		24		false		          24   reading from it 61.				false

		1079						LN		41		25		false		          25             CHAIRMAN BRASHER:  Which paragraph?				false
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		1081						LN		42		1		false		           1             MR. THUROW:  Number 5.  "If graduated from a				false

		1082						LN		42		2		false		           2   board-approved four-year related science curriculum				false

		1083						LN		42		3		false		           3   specifically defined by the board rules, has a minimum of four				false

		1084						LN		42		4		false		           4   years of board-approved experience subsequent to certification				false

		1085						LN		42		5		false		           5   as a surveying intern," okay?  So the Engineering and Survey				false

		1086						LN		42		6		false		           6   Practice Act specifies that they must obtain this				false

		1087						LN		42		7		false		           7   post-baccalaureate, but that does not apply to the graduate of				false

		1088						LN		42		8		false		           8   a surveying curriculum, which is what I was reading in error to				false

		1089						LN		42		9		false		           9   begin with.				false

		1090						LN		42		10		false		          10                 So this is not a new distinction.  This is the				false

		1091						LN		42		11		false		          11   way that we have interpreted this section of the act for quite				false

		1092						LN		42		12		false		          12   sometime, at least all of my long two years on the board.  And				false

		1093						LN		42		13		false		          13   I believe that what was proposed in the rule as being				false

		1094						LN		42		14		false		          14   post-baccalaureate when referring to graduates of surveying				false

		1095						LN		42		15		false		          15   curriculum four-year degree programs was placed there in error				false

		1096						LN		42		16		false		          16   and should simply be stricken and the new language inserted as				false

		1097						LN		42		17		false		          17   suggested in order to succinctly clarify this issue in the mind				false

		1098						LN		42		18		false		          18   of our licensees and potential licensees.				false

		1099						LN		42		19		false		          19             MS. IDRISS:  So, basically, Mr. Thurow, what you're				false

		1100						LN		42		20		false		          20   doing is keeping it the same requirement for related and				false

		1101						LN		42		21		false		          21   board-approved program post- and pre-baccalaureate, right?				false

		1102						LN		42		22		false		          22   You're keeping it the same, but you are adding an additional				false

		1103						LN		42		23		false		          23   four years for related.				false

		1104						LN		42		24		false		          24             MR. THUROW:  I'm not adding it.  That's been there.				false

		1105						LN		42		25		false		          25   That's in the law.				false
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		1107						LN		43		1		false		           1             MS. IDRISS:  It's required eight years?				false

		1108						LN		43		2		false		           2             MR. THUROW:  Yeah.  Because to become a land				false

		1109						LN		43		3		false		           3   surveying intern if you are a graduate from a related science				false

		1110						LN		43		4		false		           4   degree, you need four years of experience before you can become				false

		1111						LN		43		5		false		           5   an LSI.  So once I become an LSI, I still need four years of				false

		1112						LN		43		6		false		           6   experience to sit for the PS exam.  I mean, I would like to				false

		1113						LN		43		7		false		           7   call upon the other surveyors that are sitting around me to				false

		1114						LN		43		8		false		           8   either substantiate or point out the error in my				false

		1115						LN		43		9		false		           9   interpretation.				false

		1116						LN		43		10		false		          10             MR. BOHANNAN:  So the intent is if you're in a				false

		1117						LN		43		11		false		          11   surveying curriculum and you're surveying for somebody while				false

		1118						LN		43		12		false		          12   you're going through school, it's really encouraging that				false

		1119						LN		43		13		false		          13   education work portion.  And in contrast, is if you're coming				false

		1120						LN		43		14		false		          14   in without any experience at all, you want to make sure that				false

		1121						LN		43		15		false		          15   those candidates have the experience as well as the education				false

		1122						LN		43		16		false		          16   before they become licensed.  But it also -- does this prevent				false

		1123						LN		43		17		false		          17   someone who has got a four-year degree in related science, they				false

		1124						LN		43		18		false		          18   are working while they're going through that for a licensed				false

		1125						LN		43		19		false		          19   surveyor, would you count that as their curriculum or meeting				false

		1126						LN		43		20		false		          20   their requirements?				false

		1127						LN		43		21		false		          21             MR. THUROW:  No, because what the law specifically				false

		1128						LN		43		22		false		          22   states is that the experience is obtained subsequent.  And				false

		1129						LN		43		23		false		          23   that's the important word here and the one that I was looking				false

		1130						LN		43		24		false		          24   for earlier.  Again, reading this from 6123-27.4 A5, "If				false

		1131						LN		43		25		false		          25   graduated from a board-approved four-year related science				false
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		1133						LN		44		1		false		           1   curriculum as specifically defined by board rules, has a				false

		1134						LN		44		2		false		           2   minimum of four years of board-approved experience subsequent				false

		1135						LN		44		3		false		           3   to certification as an intern."  So you've got to become an				false

		1136						LN		44		4		false		           4   intern first.  And then after you become an intern, you still				false

		1137						LN		44		5		false		           5   need four more years of experience subsequent to an intern.				false

		1138						LN		44		6		false		           6   Now, how do you become an intern?  That would be the next				false

		1139						LN		44		7		false		           7   logical question.  But certification of a surveying -- let me				false

		1140						LN		44		8		false		           8   find that specifically here.				false

		1141						LN		44		9		false		           9             MR. BOHANNAN:  I think that's actually my question is				false

		1142						LN		44		10		false		          10   how do you become an intern?				false

		1143						LN		44		11		false		          11             MR. THUROW:  Well, you've got to be of good moral				false

		1144						LN		44		12		false		          12   character.  "Has obtained at least senior status in a				false

		1145						LN		44		13		false		          13   board-approved curriculum in survey."  So I don't have to have				false

		1146						LN		44		14		false		          14   any experience.  I just have to go to a surveying curriculum				false

		1147						LN		44		15		false		          15   program.  In my senior year the school is probably going to				false

		1148						LN		44		16		false		          16   make me take the fundamentals of surveying exam.  And I believe				false

		1149						LN		44		17		false		          17   that's part of their exit of competencies.  "Has three				false

		1150						LN		44		18		false		          18   references.  After acceptance of the application, the applicant				false

		1151						LN		44		19		false		          19   shall be allowed to take the program examination for				false

		1152						LN		44		20		false		          20   certification as a surveying intern.  Upon successfully				false

		1153						LN		44		21		false		          21   completing the examination and approved four-year surveying				false

		1154						LN		44		22		false		          22   curriculum, then by action of the board the applicant may be				false

		1155						LN		44		23		false		          23   certified as a surveying intern."				false

		1156						LN		44		24		false		          24                 Now, part D, "The certification of a surveying				false

		1157						LN		44		25		false		          25   intern does not permit you have to practice surveying.  It's				false
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		1159						LN		45		1		false		           1   simply intended to demonstrate that the intern has obtained				false

		1160						LN		45		2		false		           2   certain skills in surveying fundamentals and is pursuing a				false

		1161						LN		45		3		false		           3   career in surveying."				false

		1162						LN		45		4		false		           4                 E, "If otherwise qualified, a graduate of a				false

		1163						LN		45		5		false		           5   board-approved but related curriculum of at least four years to				false

		1164						LN		45		6		false		           6   be considered for certification as a surveying intern shall				false

		1165						LN		45		7		false		           7   have a specific record of four years of combined office and				false

		1166						LN		45		8		false		           8   field board-approved surveying experience obtained under the				false

		1167						LN		45		9		false		           9   direction of a licensed professional surveyor."  Okay.  So you				false

		1168						LN		45		10		false		          10   need -- related science you need four years of experience to				false

		1169						LN		45		11		false		          11   even sit for the intern exam, okay?  Once you become an intern,				false

		1170						LN		45		12		false		          12   you pass the fundamentals of surveying, you still need four				false

		1171						LN		45		13		false		          13   more years of progressive experience under the tutelage of a				false

		1172						LN		45		14		false		          14   licensed professional surveyor for a total of eight years				false

		1173						LN		45		15		false		          15   experience, four to become an intern, four more to take the				false

		1174						LN		45		16		false		          16   professional surveyors exam.  This is always how we've				false

		1175						LN		45		17		false		          17   interpreted this.  What changed was the way it was codified in				false

		1176						LN		45		18		false		          18   the proposed rules, and I'm suggesting that that was in error.				false

		1177						LN		45		19		false		          19             MS. SAMORA:  Mr. Chair and members, I think we've				false

		1178						LN		45		20		false		          20   kind of fleshed all this out already.  A blunder was just made,				false

		1179						LN		45		21		false		          21   and so we just had the wrong language in there.  I believe				false

		1180						LN		45		22		false		          22   that's all.				false

		1181						LN		45		23		false		          23             MR. THUROW:  That is correct.				false

		1182						LN		45		24		false		          24             MR. SPIROCK:  Mr. Chairman, members of the board, in				false

		1183						LN		45		25		false		          25   lieu of further testimony in Exhibit Number 15, I've look at				false

		1184						PG		46		0		false		page 46				false

		1185						LN		46		1		false		           1   Mr. Thurow's proposed changes to the amendment and I totally				false

		1186						LN		46		2		false		           2   concur with it.				false

		1187						LN		46		3		false		           3             MR. BOHANNAN:  Could I ask our counsel to look at				false

		1188						LN		46		4		false		           4   those proposed amendments to see if they're subsequent enough				false

		1189						LN		46		5		false		           5   that they could be adopted at our board meeting today or we'd				false

		1190						LN		46		6		false		           6   have to --				false

		1191						LN		46		7		false		           7             MR. WORD:  Mr. Chairman, members of the board, I				false

		1192						LN		46		8		false		           8   think these are consistent with the proposed rule and could be				false

		1193						LN		46		9		false		           9   accepted if the board chooses to pursuant to this notice as				false

		1194						LN		46		10		false		          10   part of this rule making process.				false

		1195						LN		46		11		false		          11             CHAIRMAN BRASHER:  Before we leave this, let me ask a				false

		1196						LN		46		12		false		          12   question, Mr. Thurow.  Is there any situation under which an				false

		1197						LN		46		13		false		          13   applicant would not have to take the LSI, could just go through				false

		1198						LN		46		14		false		          14   a combination of education and experience, just go right to the				false

		1199						LN		46		15		false		          15   PS exam?				false

		1200						LN		46		16		false		          16             MR. THUROW:  Mr. Chairman, members of the board, I do				false

		1201						LN		46		17		false		          17   not believe that is possible.  We are required, I believe, by				false

		1202						LN		46		18		false		          18   the Engineering and Survey Practice Act to take this multiple				false

		1203						LN		46		19		false		          19   steps.  LSI, again, primarily because it is two separate and				false

		1204						LN		46		20		false		          20   the distinct exams.  The fundamentals of surveying is quite				false

		1205						LN		46		21		false		          21   different from the professional practices exam.				false

		1206						LN		46		22		false		          22             CHAIRMAN BRASHER:  There's no such thing as a waiver,				false

		1207						LN		46		23		false		          23   then, for the LSI?				false

		1208						LN		46		24		false		          24             MR. THUROW:  No, sir.				false

		1209						LN		46		25		false		          25             CHAIRMAN BRASHER:  Okay.  On the subject, any members				false

		1210						PG		47		0		false		page 47				false

		1211						LN		47		1		false		           1   joining us today like to comment on this?				false

		1212						LN		47		2		false		           2             MR. BAKER:  Jeremy Baker.  I'm a PE and currently				false

		1213						LN		47		3		false		           3   working on my PS.  And this rule would affect myself and				false

		1214						LN		47		4		false		           4   several others that are in the surveying program right now at				false

		1215						LN		47		5		false		           5   NMSU that are currently employed in the surveying profession				false

		1216						LN		47		6		false		           6   gaining valuable real-world experience.  My position isn't				false

		1217						LN		47		7		false		           7   going to change after I graduate where I work at.  Surveying				false

		1218						LN		47		8		false		           8   companies are generally pretty small.  I'm still going to be				false

		1219						LN		47		9		false		           9   doing the same thing after I graduate.  As I am now, it's				false

		1220						LN		47		10		false		          10   not -- the four years prior to like Mr. Thurow was saying				false

		1221						LN		47		11		false		          11   before, that's how the board had always interpreted.  While				false

		1222						LN		47		12		false		          12   you're working you go to school, you gain experience.  When				false

		1223						LN		47		13		false		          13   you're done after passing the fundamentals of the surveying				false

		1224						LN		47		14		false		          14   exam, then you can apply for your PS.  And if the board -- they				false

		1225						LN		47		15		false		          15   still have the discretion.  If the board finds your experience				false

		1226						LN		47		16		false		          16   to be acceptable to them, then you can.  If you are only doing				false

		1227						LN		47		17		false		          17   construction surveying, you're not going to be allowed to take				false

		1228						LN		47		18		false		          18   the PS and become a professional surveyor because there are				false

		1229						LN		47		19		false		          19   rules that you have to have three years in boundary surveying				false

		1230						LN		47		20		false		          20   specifically.  And so they still have the discretion to accept				false

		1231						LN		47		21		false		          21   your experience or not accept your experience, so there still				false

		1232						LN		47		22		false		          22   is another check besides this.  But from my understanding it's				false

		1233						LN		47		23		false		          23   always been interpreted that year experience prior to				false

		1234						LN		47		24		false		          24   graduation, you would be able to get your PS.				false

		1235						LN		47		25		false		          25             CHAIRMAN BRASHER:  Incidentally, engineering would be				false

		1236						PG		48		0		false		page 48				false

		1237						LN		48		1		false		           1   a related science degree.				false

		1238						LN		48		2		false		           2             MR. BAKER:  May I say something on that, too?  It's a				false

		1239						LN		48		3		false		           3   related degree; however, the related degree also has				false

		1240						LN		48		4		false		           4   stipulations on it.  You have to have a minimum of 18 credit				false

		1241						LN		48		5		false		           5   hours in surveying, which would be an equivalent of a minor in				false

		1242						LN		48		6		false		           6   surveying.  And there are also stipulations on which classes				false

		1243						LN		48		7		false		           7   that the board wants you to take as an advisory opinion.  Also				false

		1244						LN		48		8		false		           8   in these rules changes, it's going to take that advisory				false

		1245						LN		48		9		false		           9   opinion and put them into these rules changes that we're				false

		1246						LN		48		10		false		          10   talking about today.				false

		1247						LN		48		11		false		          11             CHAIRMAN BRASHER:  Thank you.				false

		1248						LN		48		12		false		          12             MR. THUROW:  In response to your question,				false

		1249						LN		48		13		false		          13   Mr. Chairman, yes, engineering is a related science degree.  I				false

		1250						LN		48		14		false		          14   would qualify that, though, personally by saying civil				false

		1251						LN		48		15		false		          15   engineering is a related science degree, aeronautical				false

		1252						LN		48		16		false		          16   engineering is not.  And that is only my personal view.				false

		1253						LN		48		17		false		          17             CHAIRMAN BRASHER:  Are there any other comments?				false

		1254						LN		48		18		false		          18             MR. MEDINA:  I just have a question.  Are we				false

		1255						LN		48		19		false		          19   continuing on the same section of the 16.39.5 or are you guys				false

		1256						LN		48		20		false		          20   going to jump to the next one on the agenda?  Because I do have				false

		1257						LN		48		21		false		          21   questions on further items of paragraphs.				false

		1258						LN		48		22		false		          22             CHAIRMAN BRASHER:  What we're going to take up is we				false

		1259						LN		48		23		false		          23   have been discussing part 5, the surveying.  And our next item				false

		1260						LN		48		24		false		          24   is the licensure for military service members.  It's an				false

		1261						LN		48		25		false		          25   amendment to the rules.  Do you have more comments on part 5?				false

		1262						PG		49		0		false		page 49				false

		1263						LN		49		1		false		           1             MR. MEDINA:  Members of the board, on item				false

		1264						LN		49		2		false		           2   16.39.5.10, the practice of surveying, I have a couple of				false

		1265						LN		49		3		false		           3   comments.  And I guess I'd like to introduce this as an				false

		1266						LN		49		4		false		           4   exhibit.  I missed the first part where you were asking for				false

		1267						LN		49		5		false		           5   additional exhibits.  I was wondering if I could offer this.				false

		1268						LN		49		6		false		           6             CHAIRMAN BRASHER:  We'll take it.				false

		1269						LN		49		7		false		           7             MR. MEDINA:  I'd like to introduce a modification to				false

		1270						LN		49		8		false		           8   paragraph A and paragraph B.				false

		1271						LN		49		9		false		           9             CHAIRMAN BRASHER:  Of 16.39.5.10?				false

		1272						LN		49		10		false		          10             MR. MEDINA:  Yes, sir.  Currently, the paragraph				false

		1273						LN		49		11		false		          11   reads, "A person or any organization shall not advertise or				false

		1274						LN		49		12		false		          12   offer to practice surveying work or accept such work unless the				false

		1275						LN		49		13		false		          13   person or member of the organization is licensed by the board				false

		1276						LN		49		14		false		          14   and is legally able to bind that organization by contract."				false

		1277						LN		49		15		false		          15   I'd like to further add a statement stating after that				false

		1278						LN		49		16		false		          16   sentence, "person and organization must register with the board				false

		1279						LN		49		17		false		          17   and provide an affidavit stating said person is able to bind				false

		1280						LN		49		18		false		          18   said organization by contract, and that person has the sole				false

		1281						LN		49		19		false		          19   discretion on all survey matters."  And the reasoning behind				false

		1282						LN		49		20		false		          20   this is we're seeing companies offering services that don't				false

		1283						LN		49		21		false		          21   have a licensed professional on staff and they're coming in at				false

		1284						LN		49		22		false		          22   the tail end and either bringing them on as an employee, but				false

		1285						LN		49		23		false		          23   they're not able to bind the company or the company is doing				false

		1286						LN		49		24		false		          24   all the direction, overseeing of the site, and the individual				false

		1287						LN		49		25		false		          25   is coming in and, say, rubber stamping or just not reviewing it				false

		1288						PG		50		0		false		page 50				false

		1289						LN		50		1		false		           1   and just stamping it and taking whatever their payment is.  So				false

		1290						LN		50		2		false		           2   I'd like to see something that kind of has a little bit more				false

		1291						LN		50		3		false		           3   definition than that.				false

		1292						LN		50		4		false		           4                 Second, I'd like to add a paragraph B or replace				false

		1293						LN		50		5		false		           5   paragraph B or maybe B.1 and add "A person licensed by the				false

		1294						LN		50		6		false		           6   board shall only represent a single organization as the				false

		1295						LN		50		7		false		           7   licensed surveyor in responsible charge and themselves as an				false

		1296						LN		50		8		false		           8   individual entity."  I was trying to work the wording on that.				false

		1297						LN		50		9		false		           9   But the same thing.  There's situations that I've come across				false

		1298						LN		50		10		false		          10   where companies are offering professional services, and an				false

		1299						LN		50		11		false		          11   individual -- I'm a surveyor, so individual surveyors coming in				false

		1300						LN		50		12		false		          12   and representing five or six companies, providing the stamp.				false

		1301						LN		50		13		false		          13   The company is providing the crew, the equipment, directing the				false

		1302						LN		50		14		false		          14   work, and then an individual is coming in after it's licensed				false

		1303						LN		50		15		false		          15   and stamping it.  And there's organizations or companies that				false

		1304						LN		50		16		false		          16   don't employ the proper professionals on the staff and they're				false

		1305						LN		50		17		false		          17   kind of skirting around the loft, in my opinion.  And I'd like				false

		1306						LN		50		18		false		          18   to see something done to police the profession.  The companies				false

		1307						LN		50		19		false		          19   are coming in and, you know, I'm asking the question, "Is your				false

		1308						LN		50		20		false		          20   licensed surveyor an employee?  Yes, he or she is an employee.				false

		1309						LN		50		21		false		          21   Are they able to bind the company?  No, they're not."  And then				false

		1310						LN		50		22		false		          22   explain to them the practice act, and then lo and behold a				false

		1311						LN		50		23		false		          23   document is created saying so-and-so is now an officer or able				false

		1312						LN		50		24		false		          24   to bind the company.  So I'm looking at ways that the board or				false

		1313						LN		50		25		false		          25   the rules could help out in eliminating this type of practice.				false

		1314						PG		51		0		false		page 51				false

		1315						LN		51		1		false		           1   That being said, that's my questions or comments.				false

		1316						LN		51		2		false		           2             MR. SPIROCK:  In reviewing Mr. Medina's comments from				false

		1317						LN		51		3		false		           3   the floor and going through my own experience, I would endorse				false

		1318						LN		51		4		false		           4   trying to incorporate those concepts subject to further				false

		1319						LN		51		5		false		           5   awardsmanship.  In the state of Arizona, there's not a problem				false

		1320						LN		51		6		false		           6   with registering me as an engineer.  But I still annually				false

		1321						LN		51		7		false		           7   register me as the responsible person for surveying services of				false

		1322						LN		51		8		false		           8   the state of Arizona.  It's not a hard thing to do and might				false

		1323						LN		51		9		false		           9   involve some additional staff work, but it sure cuts to the				false

		1324						LN		51		10		false		          10   quick about who's in responsible charge of doing the work.  So				false

		1325						LN		51		11		false		          11   I would endorse Mr. Medina's comments.				false

		1326						LN		51		12		false		          12             MR. BOHANNAN:  I think we have skirted around this				false

		1327						LN		51		13		false		          13   issue.  We've actually seen this in other states.  In other				false

		1328						LN		51		14		false		          14   states you actually have a firm registration as part of their				false

		1329						LN		51		15		false		          15   requirements, and we don't have that under our rules.  And it's				false

		1330						LN		51		16		false		          16   something that we've talked about for my two years as well on				false

		1331						LN		51		17		false		          17   the board that I think needs to be entertained.  I think it can				false

		1332						LN		51		18		false		          18   go a long way.  I think there's a lot of discussion as far as				false

		1333						LN		51		19		false		          19   multiple licenses and multiple companies.				false

		1334						LN		51		20		false		          20                 I can think of a couple of individuals that I did				false

		1335						LN		51		21		false		          21   work with that actually have several companies and they operate				false

		1336						LN		51		22		false		          22   within the guidelines.  What you've described sounds like you				false

		1337						LN		51		23		false		          23   need to talk to staff and maybe have them do some				false

		1338						LN		51		24		false		          24   investigation.  It sounds like there's some violations of the				false

		1339						LN		51		25		false		          25   act going on currently.  So I think this is one of those areas				false

		1340						PG		52		0		false		page 52				false

		1341						LN		52		1		false		           1   that I think we need to probably put on our next rule change				false

		1342						LN		52		2		false		           2   area for further discussions, but I would also support the				false

		1343						LN		52		3		false		           3   registration of companies.  Texas does it, Colorado does it.  A				false

		1344						LN		52		4		false		           4   few other states do it as well.				false

		1345						LN		52		5		false		           5             MR. SPIROCK:  To clarify, Ron, you mean the				false

		1346						LN		52		6		false		           6   registration of individuals within companies that are in				false

		1347						LN		52		7		false		           7   responsible charge for hearing provisions for service and				false

		1348						LN		52		8		false		           8   saying they are the responsible register.				false

		1349						LN		52		9		false		           9             MR. BOHANNAN:  Yes.  And it's very complex.  And so,				false

		1350						LN		52		10		false		          10   yes, I agree with that clarification, but it is very complex.				false

		1351						LN		52		11		false		          11   But it goes back -- Oklahoma is a real good example.  And we've				false

		1352						LN		52		12		false		          12   seen a lot of violations that have come out of Oklahoma where				false

		1353						LN		52		13		false		          13   the individual is licensed in Oklahoma but his company is not				false

		1354						LN		52		14		false		          14   licensed in Oklahoma.  It's a violation of their act and their				false

		1355						LN		52		15		false		          15   rules.  So that's one of the things that I'd like to see here				false

		1356						LN		52		16		false		          16   too because we've actually had a couple of cases where the				false

		1357						LN		52		17		false		          17   firm, we thought, was practicing engineering but was not				false

		1358						LN		52		18		false		          18   licensed as an engineering firm, was using a lot of				false

		1359						LN		52		19		false		          19   subcontractors, and it gets into a very complex situation.  But				false

		1360						LN		52		20		false		          20   I think it's worthy of this board to take the time and effort				false

		1361						LN		52		21		false		          21   to move that forward.				false

		1362						LN		52		22		false		          22             CHAIRMAN BRASHER:  I agree with Mr. Bohannan.				false

		1363						LN		52		23		false		          23   Mr. Medina, if you've got some specific instances of specific				false

		1364						LN		52		24		false		          24   companies and individuals licensed or otherwise, let me suggest				false

		1365						LN		52		25		false		          25   you take it to the board office, Mr. Valdez specifically, and				false

		1366						PG		53		0		false		page 53				false

		1367						LN		53		1		false		           1   see if there's a basis for a complaint there.  But I think I				false

		1368						LN		53		2		false		           2   understand exactly what you're talking about.  And we'll take				false

		1369						LN		53		3		false		           3   this up in the future, this idea of maybe the language could				false

		1370						LN		53		4		false		           4   use some clarification here to decide or maybe the rules could				false

		1371						LN		53		5		false		           5   be a little more clearer or forceful about who can be				false

		1372						LN		53		6		false		           6   considered as being able to contractually obligate a company.				false

		1373						LN		53		7		false		           7   Over the past year or so, I've had discussions over specific				false

		1374						LN		53		8		false		           8   instances like that.  As an engineer I've had experience with				false

		1375						LN		53		9		false		           9   using surveyors who it seems as though they're representing				false

		1376						LN		53		10		false		          10   several different companies at the same time, and it sort of				false

		1377						LN		53		11		false		          11   begs the question of how they can actually be doing this and				false

		1378						LN		53		12		false		          12   can they really contractually obligate.				false

		1379						LN		53		13		false		          13                 Some of the discussion that will come out of this				false

		1380						LN		53		14		false		          14   will probably be along the lines of a surveyor being a				false

		1381						LN		53		15		false		          15   subconsultant to, say, an engineer or an architect who enters				false

		1382						LN		53		16		false		          16   into an agreement with his client that he can contractually				false

		1383						LN		53		17		false		          17   obligate the company for the purposes of that particular				false

		1384						LN		53		18		false		          18   project, as opposed to -- Mr. Spirock.				false

		1385						LN		53		19		false		          19             MR. SPIROCK:  Mr. Chairman, I'm smiling because I				false

		1386						LN		53		20		false		          20   mentioned that you were at the ethics round table and that was				false

		1387						LN		53		21		false		          21   your presentation.  I had been in Miami representing a client				false

		1388						LN		53		22		false		          22   who was with the Corps of Engineering and surveying.  And I'm				false

		1389						LN		53		23		false		          23   not an engineer, so I stopped that negotiation and called my				false

		1390						LN		53		24		false		          24   engineer to fly to Miami.  It was an interesting topic.				false

		1391						LN		53		25		false		          25                 But my comment right now is are there any				false

		1392						PG		54		0		false		page 54				false

		1393						LN		54		1		false		           1   provisions of Mr. Medina's intent that could be included for				false

		1394						LN		54		2		false		           2   our consideration for this rule if you choose, defer the nature				false

		1395						LN		54		3		false		           3   of the topic or defer registration to a later date?				false

		1396						LN		54		4		false		           4             CHAIRMAN BRASHER:  Well, I think that subject to the				false

		1397						LN		54		5		false		           5   opinion of our counsel, Mr. Word, it seems to me that we can't				false

		1398						LN		54		6		false		           6   insert language into our rules right now.				false

		1399						LN		54		7		false		           7             MR. WORD:  Mr. Chair, if I may, members, I don't mean				false

		1400						LN		54		8		false		           8   it as a blanket statement, but I'm hearing Mr. Medina's				false

		1401						LN		54		9		false		           9   suggestion.  And again, I haven't had a chance to read your				false

		1402						LN		54		10		false		          10   proposed language, but I heard you talk about a requirement				false

		1403						LN		54		11		false		          11   that the parties submit an affidavit substantiating this, and I				false

		1404						LN		54		12		false		          12   think that's an affirmative obligation that goes quite a bit				false

		1405						LN		54		13		false		          13   farther than what's in the proposed change that's been noticed				false

		1406						LN		54		14		false		          14   in this hearing.				false

		1407						LN		54		15		false		          15             CHAIRMAN BRASHER:  The point being it's not that --				false

		1408						LN		54		16		false		          16   the words he offers, if you took them all at face value,				false

		1409						LN		54		17		false		          17   procedurally we can't insert them into this right now.  But the				false

		1410						LN		54		18		false		          18   subject is -- but the issues he surfaced here, we will				false

		1411						LN		54		19		false		          19   incorporate it into our forthcoming discussions on the rules.				false

		1412						LN		54		20		false		          20             MR. WORD:  If a proposed change differs substantially				false

		1413						LN		54		21		false		          21   from the proposed rule change that's been noticed, there is a				false

		1414						LN		54		22		false		          22   question of whether or not the board should do it in this				false

		1415						LN		54		23		false		          23   hearing.  It's not black and white in the law, but my advice				false

		1416						LN		54		24		false		          24   would be and always would be conservative on these matters.				false

		1417						LN		54		25		false		          25   I'm submitting that I hear this as a pretty significant				false

		1418						PG		55		0		false		page 55				false

		1419						LN		55		1		false		           1   affirmative requirement, the requirement that a party submit an				false

		1420						LN		55		2		false		           2   affidavit.  And I would just caution the board to consider --				false

		1421						LN		55		3		false		           3             CHAIRMAN BRASHER:  He's not commenting on specific				false

		1422						LN		55		4		false		           4   wording of any specific rule change itself.  I think he's				false

		1423						LN		55		5		false		           5   suggesting an additional change.				false

		1424						LN		55		6		false		           6             MR. MEDINA:  It's kind of open for discussion.  The				false

		1425						LN		55		7		false		           7   wording on both items is -- I know I'm pushing the limits of				false

		1426						LN		55		8		false		           8   interpretation.  The big thing I'm trying to get at is how do				false

		1427						LN		55		9		false		           9   certain things protect the public.  And item B, with an				false

		1428						LN		55		10		false		          10   individual offering or purporting to be an employee of several				false

		1429						LN		55		11		false		          11   companies and stamping these documents, how is that protecting				false

		1430						LN		55		12		false		          12   the public.  It's opening up to errors.  If he or she is not				false

		1431						LN		55		13		false		          13   overseeing, directing, supervising the type of work that's				false

		1432						LN		55		14		false		          14   being done and the approach, at some point something bad is				false

		1433						LN		55		15		false		          15   going to happen where it's going to involve dragging in a small				false

		1434						LN		55		16		false		          16   landowner or somebody that doesn't have any money into a				false

		1435						LN		55		17		false		          17   lawsuit or who knows what.  But it doesn't help the public at				false

		1436						LN		55		18		false		          18   all by rubber stamping these surveys.  And I'm coming from a				false

		1437						LN		55		19		false		          19   survey point of view.  I don't know on the engineering how				false

		1438						LN		55		20		false		          20   there's that type of same situation.  This is my area, what I'm				false

		1439						LN		55		21		false		          21   exposed to.  But I will turn this over.				false

		1440						LN		55		22		false		          22             CHAIRMAN BRASHER:  Give that to Mr. Valdez.				false

		1441						LN		55		23		false		          23             MR. COOPER:  Mr. Chair, members of the board, one of				false

		1442						LN		55		24		false		          24   the things about this practice of surveying -- I really feel				false

		1443						LN		55		25		false		          25   that we need to defer this and give it some real workover.  The				false
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		1445						LN		56		1		false		           1   thing that I have seen is companies obtaining contracts and				false

		1446						LN		56		2		false		           2   then going out and getting a low bid on a survey and				false

		1447						LN		56		3		false		           3   engineering.  I'm sure some of you board members here are				false

		1448						LN		56		4		false		           4   familiar with a cell phone tower issue in the past.  Mr. Word				false

		1449						LN		56		5		false		           5   is shaking his head right there.  That's a very thorny issue.				false

		1450						LN		56		6		false		           6   I'm familiar with a couple of companies that were doing that				false

		1451						LN		56		7		false		           7   because they called me personally looking for a low bid on the				false

		1452						LN		56		8		false		           8   surveying services.  They had the contract and now they needed				false

		1453						LN		56		9		false		           9   somebody to do the survey, and I absolutely refused to do that.				false

		1454						LN		56		10		false		          10                 So that is a big issue.  Not so much on the				false

		1455						LN		56		11		false		          11   rubber stamping.  I think we got most of those guys out of				false

		1456						LN		56		12		false		          12   here.  There are still a few of them around, but -- I mean from				false

		1457						LN		56		13		false		          13   a surveying standpoint.  A few of them have passed away that I				false

		1458						LN		56		14		false		          14   know.  A few of them went out of business and retired.  And				false

		1459						LN		56		15		false		          15   this section here also practices surveying and I believe is in				false

		1460						LN		56		16		false		          16   the practice of engineering, is it not, Mr. Bohannan?  And I				false

		1461						LN		56		17		false		          17   think that's something in the portion of the act should also be				false

		1462						LN		56		18		false		          18   added.  I firmly believe we need to do as Mr. Medina has				false

		1463						LN		56		19		false		          19   suggested, do some new language on this.  Thank you.				false

		1464						LN		56		20		false		          20             CHAIRMAN BRASHER:  Any other comments or questions of				false

		1465						LN		56		21		false		          21   Mr. Medina?				false

		1466						LN		56		22		false		          22             MR. MEDINA:  Thank you.				false

		1467						LN		56		23		false		          23             CHAIRMAN BRASHER:  Thank you very much.				false

		1468						LN		56		24		false		          24             MR. VALDEZ:  Just a quick comment regarding				false

		1469						LN		56		25		false		          25   Mr. Medina's proposal.  Based on my history with the board,				false
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		1471						LN		57		1		false		           1   this issue has come up quite a bit -- these issues have come up				false

		1472						LN		57		2		false		           2   quite a bit on the surveying side with companies hiring one				false

		1473						LN		57		3		false		           3   surveyor for different companies, things like that, more so				false

		1474						LN		57		4		false		           4   than the engineering discipline.  So it is an issue that needs				false

		1475						LN		57		5		false		           5   to be addressed and has been discussed by the board.  So I				false

		1476						LN		57		6		false		           6   would recommend that the board take it under consideration.				false

		1477						LN		57		7		false		           7             CHAIRMAN BRASHER:  Thank you.  I agree.				false

		1478						LN		57		8		false		           8             MR. COOPER:  Mr. Chairman, board members, I have				false

		1479						LN		57		9		false		           9   specific knowledge of the failure of this.  A company was				false

		1480						LN		57		10		false		          10   hired, received a government contract to save the Canyoncito				false

		1481						LN		57		11		false		          11   National Park north of Santa Fe.  They obtained a surveyor who				false

		1482						LN		57		12		false		          12   I know personally, did the survey.  And as much as I can glean				false

		1483						LN		57		13		false		          13   from it, the company that hired him was running the show and				false

		1484						LN		57		14		false		          14   the surveyor prepared a product that was not in conformance				false

		1485						LN		57		15		false		          15   with the requirements.  It took five -- four years to get				false

		1486						LN		57		16		false		          16   him -- he was paid, everything was taken care of.  But it took				false

		1487						LN		57		17		false		          17   four years for the government to finally decide to abandon that				false

		1488						LN		57		18		false		          18   company and go with a new surveyor to fix the problems in that				false

		1489						LN		57		19		false		          19   whole procedure.  How do I know?  Because I'm the one that got				false

		1490						LN		57		20		false		          20   hired to fix it.				false

		1491						LN		57		21		false		          21                 So my client was harmed with four years of delays				false

		1492						LN		57		22		false		          22   because of this situation.  This is going on 14 years now and				false

		1493						LN		57		23		false		          23   he was harmed for almost four years by this type of practice, a				false

		1494						LN		57		24		false		          24   company getting a contract, hiring a surveyor to go out and do				false

		1495						LN		57		25		false		          25   it, collecting their cut and paying what I believe was a very				false
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		1497						LN		58		1		false		           1   minimal amount to the surveyor, in my opinion, because he told				false

		1498						LN		58		2		false		           2   me how much he got paid.  So that's all I have.				false

		1499						LN		58		3		false		           3             MR. BAKER:  Mr. Chair, Mr. Cooper, I appreciate your				false

		1500						LN		58		4		false		           4   comments.  I'm going to have to disagree with you a little bit				false

		1501						LN		58		5		false		           5   on the comment that you said that is kind of going by the				false

		1502						LN		58		6		false		           6   wayside because of a lot of the guys that are rubber stamping.				false

		1503						LN		58		7		false		           7   I'm more like Mr. Medina.  I've seen it quite a bit recently.				false

		1504						LN		58		8		false		           8   Southeastern New Mexico has been busy, can't get enough people				false

		1505						LN		58		9		false		           9   there.  "I'll stamp for your company, no big deal.  You're an				false

		1506						LN		58		10		false		          10   engineering company.  You provide engineering and surveying				false

		1507						LN		58		11		false		          11   services.  You don't have a surveyor, I'll stamp for it."  I				false

		1508						LN		58		12		false		          12   think it is a big issue.  We do have some examples that could				false

		1509						LN		58		13		false		          13   be modeled off of.  One, RLD which has the contractor's				false

		1510						LN		58		14		false		          14   licenses under them.  They have rules in place.  The contractor				false

		1511						LN		58		15		false		          15   is -- the license of that contractor is bound to a company.				false

		1512						LN		58		16		false		          16                 Mr. Bohannan, you had said earlier that some				false

		1513						LN		58		17		false		          17   people have multiple companies that they represent.  That's				false

		1514						LN		58		18		false		          18   true.  The contractors can do it as well, as long as they're an				false

		1515						LN		58		19		false		          19   owner of the company.  So I don't anticipate that that would be				false

		1516						LN		58		20		false		          20   a problem.  But I think that we do need to have a firm				false

		1517						LN		58		21		false		          21   registration just because of these issues that we see.  I don't				false

		1518						LN		58		22		false		          22   see it as much on the engineering side as I do on the surveying				false

		1519						LN		58		23		false		          23   side.  But I mean, like Oklahoma has a firm registration.				false

		1520						LN		58		24		false		          24   Texas has a firm registration.  And I think that we really need				false

		1521						LN		58		25		false		          25   to look at getting New Mexico on board with that as well.				false
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		1523						LN		59		1		false		           1   Because I do see one individual representing several different				false

		1524						LN		59		2		false		           2   companies or one company being represented by several different				false

		1525						LN		59		3		false		           3   companies.  So I'm company A.  Well, if I need a survey, I'm				false

		1526						LN		59		4		false		           4   offering surveying services and maybe surveyor B that has a				false

		1527						LN		59		5		false		           5   company over here will take care of it if it's in this area, or				false

		1528						LN		59		6		false		           6   surveyor C if it's in this area will stamp it.				false

		1529						LN		59		7		false		           7             CHAIRMAN BRASHER:  How do you see firm registration				false

		1530						LN		59		8		false		           8   as addressing that?  Is the idea that firm registration				false

		1531						LN		59		9		false		           9   would -- they have not registered unless they have somebody who				false

		1532						LN		59		10		false		          10   had dedicated just to that company?				false

		1533						LN		59		11		false		          11             MR. BAKER:  Because your license is bound to your				false

		1534						LN		59		12		false		          12   company.  You can't stamp for another company.  You can only				false

		1535						LN		59		13		false		          13   sign and stamp and seal documents for your company or whatever				false

		1536						LN		59		14		false		          14   company you're working for.  And individuals, also.  I can				false

		1537						LN		59		15		false		          15   stamp for -- let's say for Pedigree; that's who I work for.  I				false

		1538						LN		59		16		false		          16   can stamp engineering documents for them currently.  Or if I				false

		1539						LN		59		17		false		          17   have something that I've disclosed -- and that's a requirement,				false

		1540						LN		59		18		false		          18   too -- I have to disclose to them if I'm working on a project				false

		1541						LN		59		19		false		          19   outside of that and get approval.  I can stamp for myself as				false

		1542						LN		59		20		false		          20   well.  But I can't stamp for Mr. Cooper's company or anyone				false

		1543						LN		59		21		false		          21   else's.				false

		1544						LN		59		22		false		          22                 So I think that's how you nail it down is you				false

		1545						LN		59		23		false		          23   can't stamp for that company.  Then if they are stamping for				false

		1546						LN		59		24		false		          24   it, then it's easier to turn it in to the board and say this is				false

		1547						LN		59		25		false		          25   the relation, guys.  Because right now it's almost impossible				false
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		1549						LN		60		1		false		           1   to have a violation.  You can have one person stamping for five				false

		1550						LN		60		2		false		           2   companies, and they're not in direct charge of those employees.				false

		1551						LN		60		3		false		           3   They can't be if they're not in charge of the employee.				false

		1552						LN		60		4		false		           4             CHAIRMAN BRASHER:  Okay.  Mr. Spirock.				false

		1553						LN		60		5		false		           5             MR. SPIROCK:  Mr. Chairman, a question as a member of				false

		1554						LN		60		6		false		           6   your board.  I'm totally naive about the process of dealing				false

		1555						LN		60		7		false		           7   with all of the regulations regarding review of these words by				false

		1556						LN		60		8		false		           8   the archival and records department, publication in the				false

		1557						LN		60		9		false		           9   newspapers and whatever media.  I thought that the intent of				false

		1558						LN		60		10		false		          10   these rules hearing was to listen to testimony and then provide				false

		1559						LN		60		11		false		          11   for another date in the future to consider those.  It could				false

		1560						LN		60		12		false		          12   even be this afternoon.  And then perhaps as a board vote on				false

		1561						LN		60		13		false		          13   the acceptance of or the nonacceptance with your concurrence				false

		1562						LN		60		14		false		          14   for proceeding to revisions to those words that address the				false

		1563						LN		60		15		false		          15   very testimony we just heard.  But the idea of saying, oh, stop				false

		1564						LN		60		16		false		          16   it if it is a major conflict we have to re-advertise.  Or if				false

		1565						LN		60		17		false		          17   it's minor, it's like Mr. Thurow's recommendation were hardly				false

		1566						LN		60		18		false		          18   accepted as being minor and a good clarification, we could act				false

		1567						LN		60		19		false		          19   on them this afternoon.  So I have the question:  How do we				false

		1568						LN		60		20		false		          20   incorporate Mr. Medina's comments, the comments from the				false

		1569						LN		60		21		false		          21   public, deliberate about them, suggest the words that ought to				false

		1570						LN		60		22		false		          22   be acted upon and proceed forward?				false

		1571						LN		60		23		false		          23             MR. WORD:  Mr. Chairman, members of the board,				false

		1572						LN		60		24		false		          24   Mr. Spirock, I'm happy to talk to you during a break and				false

		1573						LN		60		25		false		          25   explain a little bit more of the process.  I don't want to take				false

		1574						PG		61		0		false		page 61				false

		1575						LN		61		1		false		           1   up the time of the hearing.  But the hearing process is				false

		1576						LN		61		2		false		           2   governed by the Open Meetings Act and the Uniform Licensing				false

		1577						LN		61		3		false		           3   Act, and the basic notion is there has to be proper notice.				false

		1578						LN		61		4		false		           4   And the notice given of this hearing was that the board was				false

		1579						LN		61		5		false		           5   considering changes to part 5, including there are changes				false

		1580						LN		61		6		false		           6   proposed to 16.39.5.10(A), in that Mr. Medina, as I understood				false

		1581						LN		61		7		false		           7   it -- again, I haven't had a chance to read his proposal -- was				false

		1582						LN		61		8		false		           8   to add a sentence, which, as I interpreted what he read to us,				false

		1583						LN		61		9		false		           9   is a pretty significant substantial -- pretty significant				false

		1584						LN		61		10		false		          10   affirmative obligation on the part of the parties to submit an				false

		1585						LN		61		11		false		          11   affidavit.  And right now the only proposal is to add words or				false

		1586						LN		61		12		false		          12   accept such work to the currently, which in 16.39.5.10(A)  And				false

		1587						LN		61		13		false		          13   I think the proposal arguably goes far enough beyond that it				false

		1588						LN		61		14		false		          14   would require the board to consider taking that up at its				false

		1589						LN		61		15		false		          15   subsequent rule hearing.				false

		1590						LN		61		16		false		          16                 Mr. Thurow's proposed changes were to the				false

		1591						LN		61		17		false		          17   language that is in the proposal, the new language that's				false

		1592						LN		61		18		false		          18   proposed in that part.  And he was tweaking that language,				false

		1593						LN		61		19		false		          19   basically.  This is new language that was not part of the				false

		1594						LN		61		20		false		          20   proposed changes that the public was notified of and that the				false

		1595						LN		61		21		false		          21   board is considering today.  Sorry if I'm not making that				false

		1596						LN		61		22		false		          22   distinction clear.				false

		1597						LN		61		23		false		          23             MR. SPIROCK:  You've made that distinction clear even				false

		1598						LN		61		24		false		          24   though you're not general counsel.  I understand the				false

		1599						LN		61		25		false		          25   definition.  This stuff has being going on since 2012 at my				false
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		1601						LN		62		1		false		           1   first meeting in December where there were words.  The words				false

		1602						LN		62		2		false		           2   have been hammered out since 2012.  Be a good boy.  Wait for				false

		1603						LN		62		3		false		           3   the rules here.  I've waited for Mr. Valdez to disseminate the				false

		1604						LN		62		4		false		           4   corrected words that were discussed prior to December of 2012,				false

		1605						LN		62		5		false		           5   which took until March.  I have told people in good faith at a				false

		1606						LN		62		6		false		           6   public seminar with NMPS that you'll get your chance of				false

		1607						LN		62		7		false		           7   submitting words and hear how this process goes.  And I'm				false

		1608						LN		62		8		false		           8   suggesting since we have a meeting scheduled in April and again				false

		1609						LN		62		9		false		           9   in June and probably again in August that items of import under				false

		1610						LN		62		10		false		          10   these rules here that have an immediate effect and should be				false

		1611						LN		62		11		false		          11   considered, be allowed to entertained at a date certainable and				false

		1612						LN		62		12		false		          12   not just studied.				false

		1613						LN		62		13		false		          13             MR. BOHANNAN:  Mr. Chair and members of the board,				false

		1614						LN		62		14		false		          14   being on the rules committee -- and we welcome you to be on the				false

		1615						LN		62		15		false		          15   rules committee -- I appreciate your frustration and I				false

		1616						LN		62		16		false		          16   understand the same frustration because I've been on two years				false

		1617						LN		62		17		false		          17   as well.  We now have the protocol down where our intent was to				false

		1618						LN		62		18		false		          18   adopt everything that we can today and start immediately on the				false

		1619						LN		62		19		false		          19   next process of many of those rules changes.  The process has				false

		1620						LN		62		20		false		          20   to go to the board for review, it has to go to the archives, it				false

		1621						LN		62		21		false		          21   has to be published and then we set a date.  That's the actual				false

		1622						LN		62		22		false		          22   process for the rules changes.				false

		1623						LN		62		23		false		          23                 Our intent -- or at least my intent was to take				false

		1624						LN		62		24		false		          24   those things that we could not approve today and roll those				false

		1625						LN		62		25		false		          25   into the rules committee immediately and start discussing those				false
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		1627						LN		63		1		false		           1   changes so we can do another iteration and we want to get it				false

		1628						LN		63		2		false		           2   done this year.				false

		1629						LN		63		3		false		           3             MR. SPIROCK:  Mr. Chairman, Mr. Bohannan, thank you.				false

		1630						LN		63		4		false		           4   The words "immediately" and "it's my intent to roll on," I				false

		1631						LN		63		5		false		           5   think we've satisfied at least with my current administration.				false

		1632						LN		63		6		false		           6             CHAIRMAN BRASHER:  Well, good.  Because Mr. Medina				false

		1633						LN		63		7		false		           7   makes a good point.  He has brought up something that I have				false

		1634						LN		63		8		false		           8   been discussing, discussed with Sal Deal, a former member here,				false

		1635						LN		63		9		false		           9   and Mr. Thurow for the past year or so.  So exactly his				false

		1636						LN		63		10		false		          10   situation -- the rules were in progress.  They were worded and				false

		1637						LN		63		11		false		          11   they've gone to the archives and they've been put in the				false

		1638						LN		63		12		false		          12   correct font and somebody's corrected our grammar, and so				false

		1639						LN		63		13		false		          13   forth.  They have been formulated and they were in a process				false

		1640						LN		63		14		false		          14   right now.				false

		1641						LN		63		15		false		          15                 But what he raises is something that I				false

		1642						LN		63		16		false		          16   specifically -- I can't even propose the language.  I'm not a				false

		1643						LN		63		17		false		          17   surveyor.  I know what he wants.  I need it too as an engineer.				false

		1644						LN		63		18		false		          18   And he makes a very good point I want to see addressed.  And I				false

		1645						LN		63		19		false		          19   really don't want to bow wave this out into the future.  Just				false

		1646						LN		63		20		false		          20   following the procedural rules on getting these things				false

		1647						LN		63		21		false		          21   published and advertised and heard takes forever.  It takes an				false

		1648						LN		63		22		false		          22   awful long time.				false

		1649						LN		63		23		false		          23             MR. BOHANNAN:  Mr. Chair, we actually now have the				false

		1650						LN		63		24		false		          24   definitive process that we can actually try to get that done in				false

		1651						LN		63		25		false		          25   a timely manner.  But it also needs to be vetted correctly.				false

		1652						PG		64		0		false		page 64				false

		1653						LN		64		1		false		           1   And that's one of the things that these rules have been done				false

		1654						LN		64		2		false		           2   so.  They've been vetted.  We're finding things that have not				false

		1655						LN		64		3		false		           3   been vetted that need to be expanded.  But those need to betted				false

		1656						LN		64		4		false		           4   and we really need to work on them closely because there's a				false

		1657						LN		64		5		false		           5   lot of instances where we need to really think through the				false

		1658						LN		64		6		false		           6   downside.				false

		1659						LN		64		7		false		           7             MR. THUROW:  Mr. Chairman, I believe that the board				false

		1660						LN		64		8		false		           8   can address some of Mr. Medina's concerns under the current				false

		1661						LN		64		9		false		           9   language, and I would suggest that the surveying committee will				false

		1662						LN		64		10		false		          10   look anew at this problem and pursue remedial actions under the				false

		1663						LN		64		11		false		          11   current language of both the rules and the Engineering and				false

		1664						LN		64		12		false		          12   Survey Practice Act.  So we're not going to brush this under				false

		1665						LN		64		13		false		          13   the table.  I believe the remedy is there and we will pursue				false

		1666						LN		64		14		false		          14   it.				false

		1667						LN		64		15		false		          15                 One final comment.  This NCEES model rules, I				false

		1668						LN		64		16		false		          16   believe it is 110.2, if I'm not mistaken -- that could be in				false

		1669						LN		64		17		false		          17   error -- addresses this specific issue.  And as we move forward				false

		1670						LN		64		18		false		          18   with future interpretations of the rules, that we look to the				false

		1671						LN		64		19		false		          19   NCEES model rules as a guide in formulating our own language in				false

		1672						LN		64		20		false		          20   our particular administrative code.				false

		1673						LN		64		21		false		          21             CHAIRMAN BRASHER:  Thank you.  The issue that				false

		1674						LN		64		22		false		          22   Mr. Medina has raised today, though, this is every day.  This				false

		1675						LN		64		23		false		          23   has gone on every single day.  And I agree with him.  When some				false

		1676						LN		64		24		false		          24   language is put together, when something very specifically is				false

		1677						LN		64		25		false		          25   inserted into the rules that addresses his concern and mine on				false
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		1679						LN		65		1		false		           1   the same topic, I would expect there will be a list of other				false

		1680						LN		65		2		false		           2   people who will oppose it, people who are going to be in				false

		1681						LN		65		3		false		           3   opposition to this.  Procedurally, what do we do.  How can we				false

		1682						LN		65		4		false		           4   proceed with -- what's our procedure for modifying the rules				false

		1683						LN		65		5		false		           5   beyond what we do today.  Do we rewrite them.  Do we go through				false

		1684						LN		65		6		false		           6   the publication process with archives.  The public				false

		1685						LN		65		7		false		           7   notification, have another hearing for a second round of rules.				false

		1686						LN		65		8		false		           8             MS. IDRISS:  That's the way it should be.				false

		1687						LN		65		9		false		           9             CHAIRMAN BRASHER:  That's what we'll be doing.				false

		1688						LN		65		10		false		          10             MR. SPIROCK:  Mr. Chairman, can you schedule that for				false

		1689						LN		65		11		false		          11   a date certain in the future?				false

		1690						LN		65		12		false		          12             MS. SAMORA:  I think it needs to be assigned back to				false

		1691						LN		65		13		false		          13   the rules committee and let them look at it.  I think Ron has				false

		1692						LN		65		14		false		          14   indicated that we can commit to following it through this year.				false

		1693						LN		65		15		false		          15   That would be a great idea.				false

		1694						LN		65		16		false		          16             MR. BOHANNAN:  Mr. Chair, just to reiterate, so it				false

		1695						LN		65		17		false		          17   goes to the rules committee.  The rules committee can take --				false

		1696						LN		65		18		false		          18   we can use the NCEES guidelines, to start with.  We can take				false

		1697						LN		65		19		false		          19   input from -- suggested language from the general public.  They				false

		1698						LN		65		20		false		          20   would formulate a change to the rules.  It has to go to the				false

		1699						LN		65		21		false		          21   board.  The board has to review it.  The board has to act on				false

		1700						LN		65		22		false		          22   it.  It then goes to the state archives process.  Once that's				false

		1701						LN		65		23		false		          23   done, it comes back to the board, and we set a date at that				false

		1702						LN		65		24		false		          24   time for a public hearing.				false

		1703						LN		65		25		false		          25             MR. SPIROCK:  And the professional surveyors				false
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		1705						LN		66		1		false		           1   committee has a chance under our current board structure to				false

		1706						LN		66		2		false		           2   deliberate and discuss this as a committee to provide				false

		1707						LN		66		3		false		           3   recommendations to you?				false

		1708						LN		66		4		false		           4             CHAIRMAN BRASHER:  Sure.				false

		1709						LN		66		5		false		           5             MR. BOHANNAN:  We're not limited by the				false

		1710						LN		66		6		false		           6   participation.  You're more than welcome to be put on the rules				false

		1711						LN		66		7		false		           7   committee.				false

		1712						LN		66		8		false		           8             CHAIRMAN BRASHER:  That's the process we have to get				false

		1713						LN		66		9		false		           9   through today and this does go back to 2012.  There's some good				false

		1714						LN		66		10		false		          10   reasons and bad reasons for it taking this long, but going				false

		1715						LN		66		11		false		          11   forward I'm optimistic that this will move faster.				false

		1716						LN		66		12		false		          12             MS. IDRISS:  Mr. Chairman, I have one more comment on				false

		1717						LN		66		13		false		          13   this topic.  Reading 16.39.5.8 now, this big problem, these				false

		1718						LN		66		14		false		          14   people are already in violation of our rules and our act.  They				false

		1719						LN		66		15		false		          15   are in violation.  They can be disciplined.  We have a big				false

		1720						LN		66		16		false		          16   problem.  But right now currently if they are brought to the				false

		1721						LN		66		17		false		          17   attention of the board, they can be disciplined right now.				false

		1722						LN		66		18		false		          18   Because, I mean -- and I agree the language needs to be brought				false

		1723						LN		66		19		false		          19   back to the rules committee and thank them even more.  But				false

		1724						LN		66		20		false		          20   legally able to bind that organization by contract?  You can't				false

		1725						LN		66		21		false		          21   just jump -- they can be prosecuted right now.  They need to be				false

		1726						LN		66		22		false		          22   brought to the attention of the board.				false

		1727						LN		66		23		false		          23             CHAIRMAN BRASHER:  Yes.  I think some of the people				false

		1728						LN		66		24		false		          24   who are licensees we're talking about today are setting				false

		1729						LN		66		25		false		          25   themself up to be legally -- or to bind several organizations				false

		1730						PG		67		0		false		page 67				false

		1731						LN		67		1		false		           1   at the same time.  And I think what Mr. Medina is saying is				false

		1732						LN		67		2		false		           2   that's not practical.  How can they really be doing a proper				false

		1733						LN		67		3		false		           3   job when they're able to bind.  They're working for so many				false

		1734						LN		67		4		false		           4   people at that level beyond being just an employee but actually				false

		1735						LN		67		5		false		           5   being like an officer of the corporation.				false

		1736						LN		67		6		false		           6                 By the way, what will come out of this today is				false

		1737						LN		67		7		false		           7   this topic right here, but I think as we go through this we'll				false

		1738						LN		67		8		false		           8   find other items that we will go back to the rules process on.				false

		1739						LN		67		9		false		           9   Are there any more comments on this one from anybody?				false

		1740						LN		67		10		false		          10             MR. ROLLAG:  Mr. Chairman, members of the board, last				false

		1741						LN		67		11		false		          11   time I was here I had mentioned ethics.  In my opinion, for me				false

		1742						LN		67		12		false		          12   to stamp somebody's thing and it says that I'm saying the				false

		1743						LN		67		13		false		          13   survey was done under my supervision, if I stamp that, it had				false

		1744						LN		67		14		false		          14   to be done under my supervision.  And I think that ethically				false

		1745						LN		67		15		false		          15   when we were doing that, we violated my ethics code.				false

		1746						LN		67		16		false		          16                 But I have a question on 16.39.5.12.  And I'm				false

		1747						LN		67		17		false		          17   asking more or less for a clarification.  To find that a				false

		1748						LN		67		18		false		          18   surveyor in El Paso, for example.  And I have my degree in				false

		1749						LN		67		19		false		          19   geology or forestry or engineering or whatever, and I've been				false

		1750						LN		67		20		false		          20   practicing surveying for the last 15 years, but I do not have				false

		1751						LN		67		21		false		          21   the 18 semester hours in surveying that is required.  I have				false

		1752						LN		67		22		false		          22   many years of experience.  I am not able to ask for an				false

		1753						LN		67		23		false		          23   endorsement.  Is that my correct assumption?				false

		1754						LN		67		24		false		          24             MR. THUROW:  I'll defer to Mr. Valdez.				false

		1755						LN		67		25		false		          25             MR. VALDEZ:  Mr. Chairman, members of the board, and				false
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		1757						LN		68		1		false		           1   Mr. Rollag, this section defines in what year were you				false

		1758						LN		68		2		false		           2   initially licensed in this proposed -- excuse me for a lack of				false

		1759						LN		68		3		false		           3   words, but on this concept on this imaginary situation when was				false

		1760						LN		68		4		false		           4   the individual initially licensed in El Paso, Texas.				false

		1761						LN		68		5		false		           5             MR. ROLLAG:  Let's say 1992.  Do you go to B?				false

		1762						LN		68		6		false		           6             MR. VALDEZ:  We would look at letter C, licensure,				false

		1763						LN		68		7		false		           7   prior to July 1st of 1995.  So that individual would need to				false

		1764						LN		68		8		false		           8   meet the requirements at that time.  Letter C.  If he was				false

		1765						LN		68		9		false		           9   initially licensed in 1992, they would fall under letter C or				false

		1766						LN		68		10		false		          10   letter D.				false

		1767						LN		68		11		false		          11             MR. SPIROCK:  Our requirements.				false

		1768						LN		68		12		false		          12             MR. VALDEZ:  Right.  Those were our requirements at				false

		1769						LN		68		13		false		          13   that time.				false

		1770						LN		68		14		false		          14             MR. ROLLAG:  I was just curious because I hear a lot				false

		1771						LN		68		15		false		          15   of complaints that I can't practice in New Mexico because they				false

		1772						LN		68		16		false		          16   won't accept my degree.  And that's the reason I hear a lot of				false

		1773						LN		68		17		false		          17   this stamping.  This survey has got a New Mexico stamp, have				false

		1774						LN		68		18		false		          18   him stamp your survey.  I'm not saying the survey was done				false

		1775						LN		68		19		false		          19   poorly, but the guy that's stamping it did not supervise it.				false

		1776						LN		68		20		false		          20   Thank you.				false

		1777						LN		68		21		false		          21             CHAIRMAN BRASHER:  Thank you so much.  Are there any				false

		1778						LN		68		22		false		          22   other comments or questions on this?  Hearing none, let's take				false

		1779						LN		68		23		false		          23   a break for 15 minutes.				false

		1780						LN		68		24		false		          24             (A recess was taken from 12:23 to 12:43.)				false

		1781						LN		68		25		false		          25             CHAIRMAN BRASHER:  Next on the agenda is part 6,				false
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		1783						LN		69		1		false		           1   licensure for military service member, spouses and veterans.				false

		1784						LN		69		2		false		           2   Any comments from the board on this item?				false

		1785						LN		69		3		false		           3             MR. SPIROCK:  Mr. Chairman, I have an exhibit.				false

		1786						LN		69		4		false		           4   Presumably it will be called Exhibit 16.  So I'll reserve my				false

		1787						LN		69		5		false		           5   comments.  Right now as written, it's fine.				false

		1788						LN		69		6		false		           6             CHAIRMAN BRASHER:  Thank you.  Any other comments				false

		1789						LN		69		7		false		           7   from the board?  Are there any comments from our audience?				false

		1790						LN		69		8		false		           8   Hearing none, let's forge ahead.				false

		1791						LN		69		9		false		           9                 Our next part to be considered is part 7, which				false

		1792						LN		69		10		false		          10   is our agenda "Miscellaneous."  Are there comments from the				false

		1793						LN		69		11		false		          11   board on this?  Part 7 pertains to revocation, suspension,				false

		1794						LN		69		12		false		          12   imposition of fines, reissuances of licenses and certificates				false

		1795						LN		69		13		false		          13   and disciplinary action.  Are there any comments or questions				false

		1796						LN		69		14		false		          14   issues to be raised by the board members?				false

		1797						LN		69		15		false		          15                 Hearing none, are there any members of the				false

		1798						LN		69		16		false		          16   audience who joined us, do they have any comments or questions				false

		1799						LN		69		17		false		          17   pertaining to this item, part 7?				false

		1800						LN		69		18		false		          18                 Hearing none, the next item on our agenda is the				false

		1801						LN		69		19		false		          19   part 8, which is the Code of Professional Conduct.  Are there				false

		1802						LN		69		20		false		          20   any comments, questions from the board regarding part 8?				false

		1803						LN		69		21		false		          21             MR. COOPER:  Mr. Chairman, board members, Sammy is				false

		1804						LN		69		22		false		          22   handing out an excerpt from the "Professionalism and Ethics and				false

		1805						LN		69		23		false		          23   Surveying."  It's work by a Dr. Frank, Steven Frank, Knud				false

		1806						LN		69		24		false		          24   Hermansen and Dan Scoccia, August 1997.  I presented some of				false

		1807						LN		69		25		false		          25   this at our conference.  I'm really a firm believer in the				false
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		1809						LN		70		1		false		           1   language of this and the responsibilities that we have in our				false

		1810						LN		70		2		false		           2   profession about working above the baseline, above the minimum				false

		1811						LN		70		3		false		           3   standards.  I don't know if the board would like to revisit the				false

		1812						LN		70		4		false		           4   language in the Rules of Professional Conduct.  Mr. Thurow and				false

		1813						LN		70		5		false		           5   I have had some discussions about this in the past.  I would				false

		1814						LN		70		6		false		           6   like to -- I know I'm a newbie here.  I wasn't in on the				false

		1815						LN		70		7		false		           7   beginning on these real changes, but if the board chooses to				false

		1816						LN		70		8		false		           8   revisit this section of the rules, I would like to have him				false

		1817						LN		70		9		false		           9   consider the language of this handout I've presented as an				false

		1818						LN		70		10		false		          10   exhibit.				false

		1819						LN		70		11		false		          11             CHAIRMAN BRASHER:  And where specifically would you				false

		1820						LN		70		12		false		          12   see that this fit?				false

		1821						LN		70		13		false		          13             MR. COOPER:  Anywhere.  My feeling is it would be an				false

		1822						LN		70		14		false		          14   introductory paragraph under the Rules of Professional Conduct				false

		1823						LN		70		15		false		          15   in some way.  And then the rest of it outlines how you achieve				false

		1824						LN		70		16		false		          16   this standard of care and our duty to society at large.				false

		1825						LN		70		17		false		          17             MR. SPIROCK:  Question for Mr. Cooper.  Earlier in				false

		1826						LN		70		18		false		          18   today's hearing, we discussed the definition of ethics as it				false

		1827						LN		70		19		false		          19   currently exists in NMAC, and I believe we decided that at a				false

		1828						LN		70		20		false		          20   future date or a future consideration that ethical definition				false

		1829						LN		70		21		false		          21   ought to be expanded.  I'm suggesting maybe as an alternative				false

		1830						LN		70		22		false		          22   to today's rules of conduct that this idea as well as the				false

		1831						LN		70		23		false		          23   morality of professional conduct be incorporated in that				false

		1832						LN		70		24		false		          24   division either in addition to or in rule of changes to				false

		1833						LN		70		25		false		          25   16.39.8.9.				false
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		1835						LN		71		1		false		           1             MR. COOPER:  Is that a question?  Could you repeat				false

		1836						LN		71		2		false		           2   it?  I'm sorry.  I apologize.  I got lost.				false

		1837						LN		71		3		false		           3             MR. SPIROCK:  Earlier we talked about -- going back				false

		1838						LN		71		4		false		           4   to the beginning, we had a discussion about ethics.  I related				false

		1839						LN		71		5		false		           5   the story of my experience at NMPS.  I thought we said okay,				false

		1840						LN		71		6		false		           6   the definition of ethics as it appears in NMAC part 1 ought to				false

		1841						LN		71		7		false		           7   be revisited and maybe expanded.  This question is, does this				false

		1842						LN		71		8		false		           8   language or portions thereof fall in there or in subsection 5				false

		1843						LN		71		9		false		           9   or in 8 or in both?				false

		1844						LN		71		10		false		          10             MR. COOPER:  I believe it falls under the Rules of				false

		1845						LN		71		11		false		          11   Professional Conduct, Mr. Spirock and Mr. Chairman.				false

		1846						LN		71		12		false		          12             MR. BOHANNAN:  I think here's a real good example.  I				false

		1847						LN		71		13		false		          13   like what has been presented to us, but here's a real good				false

		1848						LN		71		14		false		          14   example of why we are taking the process through this hearing				false

		1849						LN		71		15		false		          15   for the general public.  Let me just use the second paragraph				false

		1850						LN		71		16		false		          16   in what was handed out.  The standard of care expected of the				false

		1851						LN		71		17		false		          17   surveyor to provide to the client not only what the client				false

		1852						LN		71		18		false		          18   wants but also what the client needs.  That is a very good				false

		1853						LN		71		19		false		          19   statement, but I've seen a lot of instances where the client				false

		1854						LN		71		20		false		          20   wants the cheapest product with the cheapest price and then it				false

		1855						LN		71		21		false		          21   brings a complaint against an individual because of areas that				false

		1856						LN		71		22		false		          22   are outside of minimum standards or normal business practices.				false

		1857						LN		71		23		false		          23   So here's something that's -- the intent is good, but needs to				false

		1858						LN		71		24		false		          24   be vetted so that we work through all those issues in a proper				false

		1859						LN		71		25		false		          25   format so that we can get a rule down that applies not only				false
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		1861						LN		72		1		false		           1   both to the surveyors but the engineers because this is the				false

		1862						LN		72		2		false		           2   professional conduct section.  So I think this one is also				false

		1863						LN		72		3		false		           3   another good source for us to bring back up and vet it out and				false

		1864						LN		72		4		false		           4   then find out which is the appropriate place to put it.				false

		1865						LN		72		5		false		           5             CHAIRMAN BRASHER:  Mr. Cooper, so what you've handed				false

		1866						LN		72		6		false		           6   out is a document which you've entitled or somebody has				false

		1867						LN		72		7		false		           7   entitled "Standard of care - duty owed to society."  It's				false

		1868						LN		72		8		false		           8   excerpts taken from "Professionalism and Ethics in Surveying"				false

		1869						LN		72		9		false		           9   by these authors in 1997.  Do you see that the Rules of				false

		1870						LN		72		10		false		          10   Professional Conduct -- they fall short.  Do they lack these				false

		1871						LN		72		11		false		          11   items in that document?				false

		1872						LN		72		12		false		          12             MR. COOPER:  Yes, somewhat.  Mr. Chairman, board				false

		1873						LN		72		13		false		          13   members, I believe that the Rules of Professional Conduct lack				false

		1874						LN		72		14		false		          14   a little -- they are very well written.  I would like to give				false

		1875						LN		72		15		false		          15   you an example of this.  It's like Mr. Rollag said in his				false

		1876						LN		72		16		false		          16   presentation that the ethics are different for different				false

		1877						LN		72		17		false		          17   people.  We think that they're all the same, but really they're				false

		1878						LN		72		18		false		          18   not because we have different opinions on things.				false

		1879						LN		72		19		false		          19                 One of the cases that we struggled with on a				false

		1880						LN		72		20		false		          20   complaint is an interpretation of what was due to the client.				false

		1881						LN		72		21		false		          21   I'm getting back to the statement that Mr. Bohannan read, "The				false

		1882						LN		72		22		false		          22   surveyor or engineer is obligated to determine what the client				false

		1883						LN		72		23		false		          23   needs and ensure that these needs are met, not only what the				false

		1884						LN		72		24		false		          24   client wants but what the client needs."  We've had cases where				false

		1885						LN		72		25		false		          25   the client was expecting something.  The surveyor was providing				false

		1886						PG		73		0		false		page 73				false

		1887						LN		73		1		false		           1   something else and the client was not getting or didn't know				false

		1888						LN		73		2		false		           2   what he needed.  The surveyor failed to tell him what needed to				false

		1889						LN		73		3		false		           3   be done to achieve his goal and it didn't get done.  It wasn't				false

		1890						LN		73		4		false		           4   in the contract.  It wasn't oral or written what the surveyor				false

		1891						LN		73		5		false		           5   was going to provide to the client.  The surveyor was expecting				false

		1892						LN		73		6		false		           6   the client to do something; the client didn't know what to do.				false

		1893						LN		73		7		false		           7   That initiated a complaint.  That's a failure to that client.				false

		1894						LN		73		8		false		           8   The surveyor should have outlined everything that needed to be				false

		1895						LN		73		9		false		           9   done to achieve his project whether he wanted to do it or not.				false

		1896						LN		73		10		false		          10   Outline it.  Here's the cost, here's what I will provide and				false

		1897						LN		73		11		false		          11   this is what it's going to take.  Some of it was basically				false

		1898						LN		73		12		false		          12   applying to the county signing the application.  The owner had				false

		1899						LN		73		13		false		          13   to sign the application; the surveyor couldn't do it.  The				false

		1900						LN		73		14		false		          14   surveyor didn't tell the owner he had to sign the application.				false

		1901						LN		73		15		false		          15   So the project was delayed and delayed and delayed.  And so in				false

		1902						LN		73		16		false		          16   that instance, I believe that we as professionals have an				false

		1903						LN		73		17		false		          17   obligation to not only provide what the client wants but what				false

		1904						LN		73		18		false		          18   he needs.				false

		1905						LN		73		19		false		          19             CHAIRMAN BRASHER:  Doesn't the ethical dilemma arise				false

		1906						LN		73		20		false		          20   when you identify to the client you need to do these eight				false

		1907						LN		73		21		false		          21   things?  These are things you need to do, and the client tells				false

		1908						LN		73		22		false		          22   the surveyor, "I only want you to do these six.  Skip those				false

		1909						LN		73		23		false		          23   other two."  And then the dilemma on the part of the surveyor				false

		1910						LN		73		24		false		          24   is whether they do it anyway, not do those other two items that				false

		1911						LN		73		25		false		          25   he needed, that he left out.				false

		1912						PG		74		0		false		page 74				false

		1913						LN		74		1		false		           1             MR. COOPER:  Mr. Chairman, members of the board, I				false

		1914						LN		74		2		false		           2   think you're trying to separate a business decision from a				false

		1915						LN		74		3		false		           3   standard of care duty decision.  You have to make one of the				false

		1916						LN		74		4		false		           4   two decisions.  You either have to make a decision from a				false

		1917						LN		74		5		false		           5   business standpoint, do I provide those services and get paid				false

		1918						LN		74		6		false		           6   for them without doing the last two items.  Is that going to				false

		1919						LN		74		7		false		           7   satisfy the needs of that client and have you provide the				false

		1920						LN		74		8		false		           8   product for him to complete that job.  Or by not completing				false

		1921						LN		74		9		false		           9   those two items, are you going to fail in your requirements,				false

		1922						LN		74		10		false		          10   your professional requirements.  Which one is it.  If you're				false

		1923						LN		74		11		false		          11   going to fail in your professional requirements, then the				false

		1924						LN		74		12		false		          12   business decision is irrelevant.				false

		1925						LN		74		13		false		          13             CHAIRMAN BRASHER:  That's the ethical dilemma, it				false

		1926						LN		74		14		false		          14   seems to me.				false

		1927						LN		74		15		false		          15             MR. COOPER:  Mr. Chairman, in my mind it's not an				false

		1928						LN		74		16		false		          16   ethical dilemma.  You either follow the requirements and				false

		1929						LN		74		17		false		          17   provide the product that you owe society; health, safety and				false

		1930						LN		74		18		false		          18   welfare.  It would be like designing a bridge and saying, well,				false

		1931						LN		74		19		false		          19   the client wants me to put in number 8 rebar and I'm				false

		1932						LN		74		20		false		          20   recommending something else.				false

		1933						LN		74		21		false		          21             CHAIRMAN BRASHER:  To me it's obvious, but that's the				false

		1934						LN		74		22		false		          22   dilemma for somebody who sees the dilemma and they have to				false

		1935						LN		74		23		false		          23   decide.  Do I want to do what's good for business or do I want				false

		1936						LN		74		24		false		          24   to do what's right as a professional.  That's what I mean by				false

		1937						LN		74		25		false		          25   that.  Somebody has to decide which side to take.				false

		1938						PG		75		0		false		page 75				false

		1939						LN		75		1		false		           1             MS. SAMORA:  Mr. Chair, I just want to reiterate what				false

		1940						LN		75		2		false		           2   Ron has already said is that, you know, we have a rules				false

		1941						LN		75		3		false		           3   committee and we've reviewed all this, and these are great				false

		1942						LN		75		4		false		           4   suggestions and we need to look at them.  But I mean, we went				false

		1943						LN		75		5		false		           5   through all that.  Remember we went through this Professional				false

		1944						LN		75		6		false		           6   Code of Conduct.  So we have a process.  So I think it's				false

		1945						LN		75		7		false		           7   appropriate to bring it up.  I just don't know how much we want				false

		1946						LN		75		8		false		           8   to discuss the details of it.  Let's just sign it back to the				false

		1947						LN		75		9		false		           9   rules, let's look at it.  Because you remember when we did				false

		1948						LN		75		10		false		          10   these rules of conduct, I mean, you and I looked at the rules				false

		1949						LN		75		11		false		          11   committee.  We had more language in there; we took it out.  It				false

		1950						LN		75		12		false		          12   does take that effort.  You have to kind of go back -- you have				false

		1951						LN		75		13		false		          13   to go back to the committee and then come back.  It's all part				false

		1952						LN		75		14		false		          14   of the process.  I just think that that's what we need to do.				false

		1953						LN		75		15		false		          15   We don't want to parse the language at this meeting.				false

		1954						LN		75		16		false		          16             MR. BOHANNAN:  Mr. Cooper and Ms. Samora, what I'm				false

		1955						LN		75		17		false		          17   getting at -- and you guys did that actually before I started.				false

		1956						LN		75		18		false		          18   Does it make sense to create another section or do we want to				false

		1957						LN		75		19		false		          19   take some of these ideas, as well as these other ideas that				false

		1958						LN		75		20		false		          20   we're talking about today, and incorporate them into the				false

		1959						LN		75		21		false		          21   existing section.  So when I look at part A of the Rules of				false

		1960						LN		75		22		false		          22   Professional Conduct, where, for instance, does this fall?				false

		1961						LN		75		23		false		          23   Does this really fall under the public safety, health, welfare				false

		1962						LN		75		24		false		          24   section, or is this a new section?  I'm just trying to throw				false

		1963						LN		75		25		false		          25   that out to get a feel for it so when we go back from this				false

		1964						PG		76		0		false		page 76				false

		1965						LN		76		1		false		           1   section --				false

		1966						LN		76		2		false		           2             MS. SAMORA:  I don't know.  I haven't had time to				false

		1967						LN		76		3		false		           3   think about it.				false

		1968						LN		76		4		false		           4             CHAIRMAN BRASHER:  This speaks to conduct and ethics.				false

		1969						LN		76		5		false		           5   What Mr. Cooper has handed out speaks to conduct and ethics.				false

		1970						LN		76		6		false		           6   Here's what we can do.  We can review the Rules of Professional				false

		1971						LN		76		7		false		           7   Conduct, we can act on them and approve them as they are.  And				false

		1972						LN		76		8		false		           8   our forthcoming work on rules and other areas, we can choose to				false

		1973						LN		76		9		false		           9   incorporate this language possibly as -- if this is				false

		1974						LN		76		10		false		          10   appropriate, a preamble or something to the Rules of				false

		1975						LN		76		11		false		          11   Professional Conduct applying to engineers and surveyors and				false

		1976						LN		76		12		false		          12   the forthcoming rule revision.  So we can use it.  We can				false

		1977						LN		76		13		false		          13   decide where to put it in and where it would fit in our next				false

		1978						LN		76		14		false		          14   round of rules, forthcoming round of rules to address all the				false

		1979						LN		76		15		false		          15   other things that have come up today.				false

		1980						LN		76		16		false		          16             MR. THUROW:  Mr. Chairman, members of the board, I				false

		1981						LN		76		17		false		          17   have a minor edit to propose, please.  For A, paragraph E, the				false

		1982						LN		76		18		false		          18   third line where it says, "Permit the use of their name or firm				false

		1983						LN		76		19		false		          19   in connection with any business," I would like to insert the				false

		1984						LN		76		20		false		          20   name -- or insert "name" between "firm" and in."  So the				false

		1985						LN		76		21		false		          21   sentence would read, "Use or permit the use of their name or				false

		1986						LN		76		22		false		          22   firm name in connection with any such business venture," et				false

		1987						LN		76		23		false		          23   cetera.  I'm on 16.39.8.9(A), paragraph E, third line, A1(E).				false

		1988						LN		76		24		false		          24   It's 16.39.8.9 A1(E) insert the word "name" between the words				false

		1989						LN		76		25		false		          25   "firm" and "in."  So the sentence reads, "Permits the use of				false

		1990						PG		77		0		false		page 77				false

		1991						LN		77		1		false		           1   their name or firm name in connection with any such business				false

		1992						LN		77		2		false		           2   venture."  One word.  That's all.				false

		1993						LN		77		3		false		           3             MR. SPIROCK:  I have a concern with that.  You may				false

		1994						LN		77		4		false		           4   engage me as Cliff Spirock.  I could also engage you after				false

		1995						LN		77		5		false		           5   tomorrow as Spirock Family, LLC.  The name has changed.				false

		1996						LN		77		6		false		           6             MR. THUROW:  But it says "or."  It says, "their name				false

		1997						LN		77		7		false		           7   or firm name."  And I think "firm or firm name" will be a				false

		1998						LN		77		8		false		           8   little more legible.				false

		1999						LN		77		9		false		           9             CHAIRMAN BRASHER:  I believe the intent is clarify by				false

		2000						LN		77		10		false		          10   simply inserting the word "name" or "firm name" in connection.				false

		2001						LN		77		11		false		          11             MR. SPIROCK:  What about "person firm" or "firm name"				false

		2002						LN		77		12		false		          12   if you really want to blanket it.				false

		2003						LN		77		13		false		          13             MR. THUROW:  Well, I believe the intent is clarified				false

		2004						LN		77		14		false		          14   by simply inserting the word "name" or "firm name" in				false

		2005						LN		77		15		false		          15   connection.  So it's the use of their name or firm name in				false

		2006						LN		77		16		false		          16   connection.  So it's just further clarifying the intent of the				false

		2007						LN		77		17		false		          17   paragraph, in my estimation.  It's a minor detail.				false

		2008						LN		77		18		false		          18             CHAIRMAN BRASHER:  Mr. Bohannan.				false

		2009						LN		77		19		false		          19             MR. BOHANNAN:  I think I'm in agreement with that.				false

		2010						LN		77		20		false		          20   We had a case last year where firms and firm names and				false

		2011						LN		77		21		false		          21   associations with firm names that I presided as the hearing				false

		2012						LN		77		22		false		          22   officer was very important in that case.  And so I think that				false

		2013						LN		77		23		false		          23   is very appropriate.				false

		2014						LN		77		24		false		          24             MR. TONANDER:  Mr. Chairman, one question.  Would				false

		2015						LN		77		25		false		          25   this create an obligation, then, of the firm if they learned				false

		2016						PG		78		0		false		page 78				false

		2017						LN		78		1		false		           1   that their name was associated with a project that was				false

		2018						LN		78		2		false		           2   untoward?  Would that create an obligation to then report to				false

		2019						LN		78		3		false		           3   this board?				false

		2020						LN		78		4		false		           4             CHAIRMAN BRASHER:  Well, I think it is otherwise				false

		2021						LN		78		5		false		           5   required under the Rules of Professional Conduct that they have				false

		2022						LN		78		6		false		           6   to anyway.				false

		2023						LN		78		7		false		           7             MR. TONANDER:  Well, a firm -- I guess I'm thinking				false

		2024						LN		78		8		false		           8   of two points here.  Whether or not they would have to, A; and				false

		2025						LN		78		9		false		           9   B, is a firm actually regulated under the rules?  Can we				false

		2026						LN		78		10		false		          10   regulate a firm or can regulate an individual who is licensed?				false

		2027						LN		78		11		false		          11             CHAIRMAN BRASHER:  Well, regulating the individual --				false

		2028						LN		78		12		false		          12   we regulate the individual by his name and by his or her firm				false

		2029						LN		78		13		false		          13   name.  So it's not the firm.  It's not really the firm.  It's				false

		2030						LN		78		14		false		          14   the person who is in possession of the firm, the use of their				false

		2031						LN		78		15		false		          15   name or firm name.  Their name or their firm name.				false

		2032						LN		78		16		false		          16             MR. BOHANNAN:  Have you got an example?				false

		2033						LN		78		17		false		          17             MR. TONANDER:  I guess another way of looking at this				false

		2034						LN		78		18		false		          18   is one big decision we were discussing earlier, assuming they				false

		2035						LN		78		19		false		          19   are in responsible charge or have signatory authority for the				false

		2036						LN		78		20		false		          20   company.  But let's say that it's not that level of LS or not				false

		2037						LN		78		21		false		          21   that level of PE, that it's a trench employee, if you will, who				false

		2038						LN		78		22		false		          22   recognizes that the company name has now been associated with a				false

		2039						LN		78		23		false		          23   project that has no engineering effects.  That PE is not in a				false

		2040						LN		78		24		false		          24   position to really manage the company or direct the company to				false

		2041						LN		78		25		false		          25   do anything.  How would that be handled?  Or we wait and find				false

		2042						PG		79		0		false		page 79				false

		2043						LN		79		1		false		           1   out?				false

		2044						LN		79		2		false		           2             MR. BOHANNAN:  I can provide my opinion.				false

		2045						LN		79		3		false		           3             MR. TONANDER:  Please.				false

		2046						LN		79		4		false		           4             MR. BOHANNAN:  I think this is very appropriate.  So				false

		2047						LN		79		5		false		           5   what you have is you have an employee that's a professional				false

		2048						LN		79		6		false		           6   engineer who falls under our act, who is working for a firm				false

		2049						LN		79		7		false		           7   that has knowledge or direct knowledge or believes that they're				false

		2050						LN		79		8		false		           8   not following -- the business ventures are fraudulent and				false

		2051						LN		79		9		false		           9   dishonest ventures, in my opinion, has the obligation under the				false

		2052						LN		79		10		false		          10   act to report that to this board.  And that's actually a case				false

		2053						LN		79		11		false		          11   that we heard last year disposed of occurred.  There was a				false

		2054						LN		79		12		false		          12   dissolution of a firm, and through that dissolution a forensic				false

		2055						LN		79		13		false		          13   accounting was provided and it uncovered fraudulent acts.  And				false

		2056						LN		79		14		false		          14   so, yes, I think that the firm name needs to added.  I think				false

		2057						LN		79		15		false		          15   it's a very good clarification.				false

		2058						LN		79		16		false		          16             CHAIRMAN BRASHER:  The next paragraph, paragraph F,				false

		2059						LN		79		17		false		          17   says that you're required to inform the board of any violations				false

		2060						LN		79		18		false		          18   of this code.  You have to do that anyway, cooperate with the				false

		2061						LN		79		19		false		          19   board in an investigation.  But I will agree that inserting the				false

		2062						LN		79		20		false		          20   "name" after the word "firm."  Don't let their company's name				false

		2063						LN		79		21		false		          21   be used either in connection with some all-colored business				false

		2064						LN		79		22		false		          22   venture.  I would insert the word "name" after "firm."				false

		2065						LN		79		23		false		          23                 Any more discussion on this?  Anybody who's				false

		2066						LN		79		24		false		          24   joined us here in the audience, a comment on this idea?				false

		2067						LN		79		25		false		          25             MR. MEDINA:  Just on the firm one, or you got the				false

		2068						PG		80		0		false		page 80				false

		2069						LN		80		1		false		           1   tail end for public comment on the entire section?				false

		2070						LN		80		2		false		           2             CHAIRMAN BRASHER:  Do you have a comment on that,				false

		2071						LN		80		3		false		           3   what we were just talking about, using the word "name" or "firm				false

		2072						LN		80		4		false		           4   name"?  What other comments do you have on the rules, part A?				false

		2073						LN		80		5		false		           5             MR. MEDINA:  I just have more of a clarification or				false

		2074						LN		80		6		false		           6   an explanation, I guess, regarding 16.39.8.9(A)(D) which				false

		2075						LN		80		7		false		           7   states, "Shall not reveal facts, data or information without				false

		2076						LN		80		8		false		           8   prior consent of the client or employer except as authorized				false

		2077						LN		80		9		false		           9   required by law or this code."  So A states for the protection				false

		2078						LN		80		10		false		          10   of public safety, and then we have that same definition again				false

		2079						LN		80		11		false		          11   under "Professional Relationships with the Employer and				false

		2080						LN		80		12		false		          12   Clients."  So I was curious for clarification on D on the				false

		2081						LN		80		13		false		          13   first -- under paragraph A, on why that's in there.  From a				false

		2082						LN		80		14		false		          14   survey point of view, with our boundary data when we call the				false

		2083						LN		80		15		false		          15   surveyors asking for information, I may have missed -- they				false

		2084						LN		80		16		false		          16   have pulled a document that I couldn't get ahold of.  I've run				false

		2085						LN		80		17		false		          17   into the problem where the other surveyor doesn't want to				false

		2086						LN		80		18		false		          18   extend that professional courtesy.				false

		2087						LN		80		19		false		          19                 And in dealing with issues on the boundary side				false

		2088						LN		80		20		false		          20   where you may miss an easement or a document that may be				false

		2089						LN		80		21		false		          21   relevant to where we're finding evidence as to the location of				false

		2090						LN		80		22		false		          22   a boundary, it kind of affects the outcome and may cause damage				false

		2091						LN		80		23		false		          23   to the owner.  So I was curious, I guess, how that plays in not				false

		2092						LN		80		24		false		          24   to reveal facts from a survey point of view.  I do understand				false

		2093						LN		80		25		false		          25   on the relationship with your clients and on paragraph D,				false
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		2095						LN		81		1		false		           1   having that in, but I didn't know the relevance of it in				false

		2096						LN		81		2		false		           2   paragraph A for public safety.				false

		2097						LN		81		3		false		           3             CHAIRMAN BRASHER:  I think that one was speaking				false

		2098						LN		81		4		false		           4   to -- that's A1(D) was speaking to releasing information that				false

		2099						LN		81		5		false		           5   you've gathered, work you've done for your client, and I don't				false

		2100						LN		81		6		false		           6   think it was really speaking towards the sharing of information				false

		2101						LN		81		7		false		           7   professionally amongst your colleagues.  That's what I think.				false

		2102						LN		81		8		false		           8   D says that the licensee shall at all times shall not reveal				false

		2103						LN		81		9		false		           9   facts, data or information without prior consent of the client				false

		2104						LN		81		10		false		          10   or employer except as authorized or required by law or this				false

		2105						LN		81		11		false		          11   code.  So the courts could get it out of you.  But to give up				false

		2106						LN		81		12		false		          12   something like a client confidentiality, I think is what it's				false

		2107						LN		81		13		false		          13   talking about here, I don't think it's speaking towards not				false

		2108						LN		81		14		false		          14   cooperating with another surveyor, but --				false

		2109						LN		81		15		false		          15             MS. SAMORA:  But having looked at that, maybe it does				false

		2110						LN		81		16		false		          16   open itself up to a little misinterpretation.  Because we have				false

		2111						LN		81		17		false		          17   to be careful what we write in here.  I don't know.  Now that				false

		2112						LN		81		18		false		          18   I'm looking at it --				false

		2113						LN		81		19		false		          19             CHAIRMAN BRASHER:  It speaks to cooperating.				false

		2114						LN		81		20		false		          20             MR. SPIROCK:  Along that same line, I support				false

		2115						LN		81		21		false		          21   Mr. Medina that perhaps a topic for the rules committee at a				false

		2116						LN		81		22		false		          22   future date prefaced by the surveyors to be discussing it.  The				false

		2117						LN		81		23		false		          23   state of Arizona requires that if you want to cross a monument				false

		2118						LN		81		24		false		          24   being in substantial disagreement where you intend to set the				false

		2119						LN		81		25		false		          25   monument, you must call that prior surveyor.  In New Mexico				false
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		2121						LN		82		1		false		           1   it's a good idea.  Perhaps that type of language expanded to				false

		2122						LN		82		2		false		           2   include the cooperation on the other side of the street of				false

		2123						LN		82		3		false		           3   disclosing material information to the surveyor.  The cause				false

		2124						LN		82		4		false		           4   would be in order.  But again, the language and the words are				false

		2125						LN		82		5		false		           5   complicated to discuss at this hearing.				false

		2126						LN		82		6		false		           6             MR. THUROW:  Mr. Chairman, members of the board, and				false

		2127						LN		82		7		false		           7   Mr. Medina, I think the intent of D is not in the realm of				false

		2128						LN		82		8		false		           8   extend professional courtesy of data that are required in order				false

		2129						LN		82		9		false		           9   to effectuate a proper survey.  I believe the intent here is				false

		2130						LN		82		10		false		          10   you cannot act upon privileged information that you obtain from				false

		2131						LN		82		11		false		          11   the client.  As an example, I'm surveying a lot for a client				false

		2132						LN		82		12		false		          12   and I'm also surveying the one next door and someone asks me				false

		2133						LN		82		13		false		          13   why does he want the one next door surveyed.  And I reveal				false

		2134						LN		82		14		false		          14   that, well, he's going to buy that because he's going to expand				false

		2135						LN		82		15		false		          15   his existing shopping center.  Well, that person runs out and				false

		2136						LN		82		16		false		          16   buys that lot first based on the information that I provided				false

		2137						LN		82		17		false		          17   him.				false

		2138						LN		82		18		false		          18                 So I think that's the intent here is that you're				false

		2139						LN		82		19		false		          19   not revealing privileged information.  An easement or something				false

		2140						LN		82		20		false		          20   whether of record or not that is in possession of another				false

		2141						LN		82		21		false		          21   surveyor who through the lack of common courtesy will not				false

		2142						LN		82		22		false		          22   provide that to is not the intent here.  I believe it is				false

		2143						LN		82		23		false		          23   specific towards the example that I've just provided.  At least				false

		2144						LN		82		24		false		          24   that is my interpretation.				false

		2145						LN		82		25		false		          25             CHAIRMAN BRASHER:  Mr. Medina's and Mr. Spirock's				false
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		2147						LN		83		1		false		           1   comments go beyond that.  Perhaps there ought to be something				false

		2148						LN		83		2		false		           2   in here that basically requires a surveyor to cooperate with				false

		2149						LN		83		3		false		           3   another one.				false

		2150						LN		83		4		false		           4             MR. MEDINA:  Mr. Chairman, if I may, members of the				false

		2151						LN		83		5		false		           5   board, the thing wasn't to restrict anything from D.  I				false

		2152						LN		83		6		false		           6   understand paragraph D.  I guess my question was for paragraph				false

		2153						LN		83		7		false		           7   A.  I'm getting confused myself.  But paragraph A, Section 1(D)				false

		2154						LN		83		8		false		           8   is the one that I was focusing in on and not paragraph D,				false

		2155						LN		83		9		false		           9   item --				false

		2156						LN		83		10		false		          10             MR. THUROW:  Well, isn't that what I was referring				false

		2157						LN		83		11		false		          11   to, Mr. Medina?  A1(D).  Is that not the one you were referring				false

		2158						LN		83		12		false		          12   to?				false

		2159						LN		83		13		false		          13             MR. MEDINA:  Yes.  I got myself confused.				false

		2160						LN		83		14		false		          14             MR. TONANDER:  I understand what you just said about				false

		2161						LN		83		15		false		          15   the intent of it.  But of course, as Ms. Samora said, the				false

		2162						LN		83		16		false		          16   intent -- to be careful with the specific words.  You mentioned				false

		2163						LN		83		17		false		          17   one word that maybe you were going to insert and that was				false

		2164						LN		83		18		false		          18   "privileged."  If it was inserted prior "shall not reveal				false

		2165						LN		83		19		false		          19   privileged facts, data or information," that would certainly				false

		2166						LN		83		20		false		          20   clarify your intent, which I agree.				false

		2167						LN		83		21		false		          21             MR. THUROW:  We can do nothing about discourteous				false

		2168						LN		83		22		false		          22   surveyors, Mr. Medina.  I do agree that inserting the words				false

		2169						LN		83		23		false		          23   "privileged information" would add a lot to the intent of --				false

		2170						LN		83		24		false		          24   naming that survey data are not necessarily privileged data,				false

		2171						LN		83		25		false		          25   and it's up to the particular possessor of that information				false
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		2173						LN		84		1		false		           1   whether he wishes to share it.  I don't know how they can be				false

		2174						LN		84		2		false		           2   compelled to do so.				false

		2175						LN		84		3		false		           3             MS. SAMORA:  Mr. Chair, I notice that when you look				false

		2176						LN		84		4		false		           4   at part D6, you know, kind of -- the professional relationship,				false

		2177						LN		84		5		false		           5   you kind of say a similar thing.  And so it may be a little				false

		2178						LN		84		6		false		           6   confusing.  A1(D) we added that language, so maybe it needs to				false

		2179						LN		84		7		false		           7   be taken out or readjusted a little bit.  Because we have it				false

		2180						LN		84		8		false		           8   under "Professional Relationships with Employer and Client."				false

		2181						LN		84		9		false		           9   So what we don't want is two sentences that, you know, people				false

		2182						LN		84		10		false		          10   read it and say, well, how is it any different or one says one				false

		2183						LN		84		11		false		          11   thing or --				false

		2184						LN		84		12		false		          12             MR. SPIROCK:  I'm up for adding "privileged" to				false

		2185						LN		84		13		false		          13   subsection 6 in addition.				false

		2186						LN		84		14		false		          14             CHAIRMAN BRASHER:  The new A1(D) says the same thing				false

		2187						LN		84		15		false		          15   as D6.				false

		2188						LN		84		16		false		          16             MS. SAMORA:  Well, I'm saying to me it's kind of the				false

		2189						LN		84		17		false		          17   saying the same thing.  That's what I see.  So in retrospect,				false

		2190						LN		84		18		false		          18   looking at it, to me it's saying the same thing.				false

		2191						LN		84		19		false		          19             MR. THUROW:  Let's put "privileged" in 6.				false

		2192						LN		84		20		false		          20             CHAIRMAN BRASHER:  What were you explaining to her?				false

		2193						LN		84		21		false		          21             MR. SPIROCK:  I was explaining the distinction of				false

		2194						LN		84		22		false		          22   using this as a crutch the way it is currently written for one				false

		2195						LN		84		23		false		          23   surveyor not providing information to another surveyor even				false

		2196						LN		84		24		false		          24   though that information might be public record.				false

		2197						LN		84		25		false		          25             MS. SAMORA:  That's possible.				false
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		2199						LN		85		1		false		           1             MR. SPIROCK:  "I haven't talked to my client.  I				false

		2200						LN		85		2		false		           2   can't give you the plat map that was recorded in 1942 that I				false

		2201						LN		85		3		false		           3   haven't snapped a photograph of before the fire at the				false

		2202						LN		85		4		false		           4   courthouse.  Tough."  Well, concerning the word "privileged,"				false

		2203						LN		85		5		false		           5   might say, hey, it's public information.  I'm not going to use				false

		2204						LN		85		6		false		           6   that as a crutch.				false

		2205						LN		85		7		false		           7             MR. MEDINA:  This is my opinion.  "Privileged" is a				false

		2206						LN		85		8		false		           8   great word to add in that would make it simple.				false

		2207						LN		85		9		false		           9             CHAIRMAN BRASHER:  And it will assume that the				false

		2208						LN		85		10		false		          10   surveyor can tell what is privileged.				false

		2209						LN		85		11		false		          11             MR. THUROW:  Mr. Chairman, members of the board,				false

		2210						LN		85		12		false		          12   there is redundancy here and I'm wondering if it would not be				false

		2211						LN		85		13		false		          13   wise to take A1(D) and strike that altogether and go to D6 and				false

		2212						LN		85		14		false		          14   add the word "privileged" there.				false

		2213						LN		85		15		false		          15             MS. SAMORA:  Because they say the same thing.				false

		2214						LN		85		16		false		          16             MR. THUROW:  So let's strike the modified the				false

		2215						LN		85		17		false		          17   language and add simply the word "privileged" data or				false

		2216						LN		85		18		false		          18   information, or would you insert "privileged" between just				false

		2217						LN		85		19		false		          19   before "information" or before "data"?				false

		2218						LN		85		20		false		          20             MR. TONANDER:  I would suggest after 3(D) so it				false

		2219						LN		85		21		false		          21   covers all three words.				false

		2220						LN		85		22		false		          22             MR. THUROW:  "Reveal privileged facts, data or				false

		2221						LN		85		23		false		          23   information."  So we would simply add one word of modification				false

		2222						LN		85		24		false		          24   to 6(D) and strike A1(D) in its entirety.				false

		2223						LN		85		25		false		          25             CHAIRMAN BRASHER:  A1(D) does speak to except as				false
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		2225						LN		86		1		false		           1   required by law.				false

		2226						LN		86		2		false		           2             MR. BOHANNAN:  I think what we have to do is step				false

		2227						LN		86		3		false		           3   back one step and look at part A in its entirety.  A is dealing				false

		2228						LN		86		4		false		           4   with the public safety, health and welfare and property.  D is				false

		2229						LN		86		5		false		           5   professional relationships with the employer or client.  So I				false

		2230						LN		86		6		false		           6   think what you want to do is have -- you still want it in both				false

		2231						LN		86		7		false		           7   sections.  Because one is a generic public safety welfare				false

		2232						LN		86		8		false		           8   section, and D is professional relationships with your employer				false

		2233						LN		86		9		false		           9   and client.  I'm not disagreeing that we may need to look at				false

		2234						LN		86		10		false		          10   all of this in the future, but I think at this point in time I				false

		2235						LN		86		11		false		          11   think we should just add "privileged" in both sections is what				false

		2236						LN		86		12		false		          12   my recommendation is.  I think it had a lot to do with that.				false

		2237						LN		86		13		false		          13   And then we can go back and say do we need to do some				false

		2238						LN		86		14		false		          14   structural format changes to the whole thing, if that makes				false

		2239						LN		86		15		false		          15   sense.				false

		2240						LN		86		16		false		          16             CHAIRMAN BRASHER:  Because D6(B) puts that				false

		2241						LN		86		17		false		          17   "authorized by or required by law" tag on 1(D).  So I agree				false

		2242						LN		86		18		false		          18   with Mr. Bohannan looking at it now that we would insert the				false

		2243						LN		86		19		false		          19   word "privileged" in both sections.				false

		2244						LN		86		20		false		          20             MR. THUROW:  That would simply be a minor				false

		2245						LN		86		21		false		          21   modification.  I believe counsel would agree with that.				false

		2246						LN		86		22		false		          22             MR. WORD:  Yes.				false

		2247						LN		86		23		false		          23             MR. BOHANNAN:  Mr. Chair, I would just like to ask				false

		2248						LN		86		24		false		          24   the board, is there anything else that -- especially since we				false

		2249						LN		86		25		false		          25   have essentially a new board, is there anything else that we're				false
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		2251						LN		87		1		false		           1   missing?  Is there any other subjects and topics that we're				false

		2252						LN		87		2		false		           2   missing that we can put on the rules committee as we kind of go				false

		2253						LN		87		3		false		           3   back through this again?				false

		2254						LN		87		4		false		           4             CHAIRMAN BRASHER:  Such as?				false

		2255						LN		87		5		false		           5             MR. BOHANNAN:  That's what I'm asking.  We've got				false

		2256						LN		87		6		false		           6   fresh eyes looking at this, so is there something that we have				false

		2257						LN		87		7		false		           7   missed in the professional conduct portions that we need to				false

		2258						LN		87		8		false		           8   discuss that's not here?				false

		2259						LN		87		9		false		           9             MR. SPIROCK:  I hate to mention it at this stage, but				false

		2260						LN		87		10		false		          10   you have to realize that this entire process is intimidating				false

		2261						LN		87		11		false		          11   for fostering new created fun that addresses your question of				false

		2262						LN		87		12		false		          12   is there anything else.  I loath to mention it now for the sake				false

		2263						LN		87		13		false		          13   of taking your time and the others' time.  So as long as				false

		2264						LN		87		14		false		          14   there's a process and an active rules committee that we may				false

		2265						LN		87		15		false		          15   tender such good thoughts to, I'm satisfied.				false

		2266						LN		87		16		false		          16             MR. BOHANNAN:  There is.  I mean, that's what there				false

		2267						LN		87		17		false		          17   is.  I'm just saying is there something that's the low hanging				false

		2268						LN		87		18		false		          18   fruit right now that we've missed?  We always have that ability				false

		2269						LN		87		19		false		          19   to go in and change the rules.  It's just it's a cumbersome				false

		2270						LN		87		20		false		          20   process.  And so what I'm looking for is any low hanging fruit				false

		2271						LN		87		21		false		          21   that we've missed that we can throw down the topic so we can				false

		2272						LN		87		22		false		          22   get up Monday for the next round?				false

		2273						LN		87		23		false		          23             CHAIRMAN BRASHER:  Any comments?  Let me -- before we				false

		2274						LN		87		24		false		          24   close here, let me ask Mr. Word to help us with the distinction				false

		2275						LN		87		25		false		          25   between the word "privileged" and "confidential" as it might be				false
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		2277						LN		88		1		false		           1   used here.				false

		2278						LN		88		2		false		           2             MR. WORD:  Thank you, Mr. Chair.  Members of the				false

		2279						LN		88		3		false		           3   board, I was just telling Mr. Chair that I have a little				false

		2280						LN		88		4		false		           4   concern about the use of the word "privileged" as it has a				false

		2281						LN		88		5		false		           5   specific legal meaning of evidence in another legal context				false

		2282						LN		88		6		false		           6   that could possibly create some confusion.  It may not -- the				false

		2283						LN		88		7		false		           7   legal definition may not be exactly what the board intends				false

		2284						LN		88		8		false		           8   here.  I would just respectfully suggest that the board also				false

		2285						LN		88		9		false		           9   consider another term such as "confidential" in the place of				false

		2286						LN		88		10		false		          10   "privileged" or at least think of how this would play out and				false

		2287						LN		88		11		false		          11   what your intent is in covering that issue of information that				false

		2288						LN		88		12		false		          12   is obtained by the surveyor.				false

		2289						LN		88		13		false		          13             MR. TONANDER:  Why don't you share the definition.				false

		2290						LN		88		14		false		          14             MR. WORD:  Well, I knew you'd ask that and I don't				false

		2291						LN		88		15		false		          15   have a dictionary here.  But there are privileges recognized in				false

		2292						LN		88		16		false		          16   the Rules of Evidence of New Mexico and the Federal Rules of				false

		2293						LN		88		17		false		          17   Evidence does have specific meanings.  The attorney-client				false

		2294						LN		88		18		false		          18   privilege you're all aware of.  And it's a privilege to not				false

		2295						LN		88		19		false		          19   share information.  As recognized by the courts, that's a very				false

		2296						LN		88		20		false		          20   crude definition whereas confidential is a broader term.  You				false

		2297						LN		88		21		false		          21   share something with me in confidence, in my professional				false

		2298						LN		88		22		false		          22   capacity as a surveyor, I don't know that there is any				false

		2299						LN		88		23		false		          23   requirement -- I don't recall that the statute or the reg's				false

		2300						LN		88		24		false		          24   anywhere else talk about privileged information provided to the				false

		2301						LN		88		25		false		          25   engineer or surveyor.				false
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		2303						LN		89		1		false		           1             CHAIRMAN BRASHER:  Would it be wrong or somehow				false

		2304						LN		89		2		false		           2   overkill to say privileged or confidential?  "Privileged or				false

		2305						LN		89		3		false		           3   confidential information shall not reveal privileged or				false

		2306						LN		89		4		false		           4   confidential facts, data or information."  So whichever way				false

		2307						LN		89		5		false		           5   it's considered, it's outruled.				false

		2308						LN		89		6		false		           6             MR. SPIROCK:  I'm more comfortable with that,				false

		2309						LN		89		7		false		           7   Mr. Chairman, than I am with either of the options.  I mean, we				false

		2310						LN		89		8		false		           8   have "privileged" in a legal connotation.  And not being a				false

		2311						LN		89		9		false		           9   lawyer and not knowing what that means bothers me.  But to a				false

		2312						LN		89		10		false		          10   public layman perception, privilege says in your own smarts and				false

		2313						LN		89		11		false		          11   from what the client told, you don't disclose that.  But				false

		2314						LN		89		12		false		          12   "confidential" gives me more trouble because you don't know				false

		2315						LN		89		13		false		          13   what's confidential sometimes until it's discovered, and later				false

		2316						LN		89		14		false		          14   you meet with your client and he says, "Don't tell anybody				false

		2317						LN		89		15		false		          15   that."  Ethically, you've got to say, well, it's going to				false

		2318						LN		89		16		false		          16   endanger the public.  Or if it's something that's in the works,				false

		2319						LN		89		17		false		          17   okay.  So just using "confidential" bothers me not to let the				false

		2320						LN		89		18		false		          18   cat out of the bag.  Your client knows that it's confidential.				false

		2321						LN		89		19		false		          19   Putting both will confuse the hell out of anybody, I doubt, but				false

		2322						LN		89		20		false		          20   the intent is there.				false

		2323						LN		89		21		false		          21             MR. THUROW:  Mr. Chairman, members of the board,				false

		2324						LN		89		22		false		          22   while I am loathed to disagree with counsel, I believe that				false

		2325						LN		89		23		false		          23   "privileged" is the better word to describe a professional				false

		2326						LN		89		24		false		          24   relationship between a client and surveyor or engineer.				false

		2327						LN		89		25		false		          25   Perhaps you're a part of a design team and have access to a				false

		2328						PG		90		0		false		page 90				false

		2329						LN		90		1		false		           1   plethora of information which the client, while not necessarily				false

		2330						LN		90		2		false		           2   confidential, would not want you to discuss with other				false

		2331						LN		90		3		false		           3   entities.  And so I would prefer to stay with the word				false

		2332						LN		90		4		false		           4   "privileged," understanding the pitfalls that may be associated				false

		2333						LN		90		5		false		           5   with that.				false

		2334						LN		90		6		false		           6             MR. WORD:  Mr. Chairman, members of the board, I				false

		2335						LN		90		7		false		           7   guess I was just trying to raise the issue.  I don't have a				false

		2336						LN		90		8		false		           8   strong opinion and I'm not giving you advice.  I'm just				false

		2337						LN		90		9		false		           9   suggesting that you consider that.  And that's a good argument.				false

		2338						LN		90		10		false		          10             MR. TONANDER:  I actually completely agree with you				false

		2339						LN		90		11		false		          11   to have both in there.  In my mind, confidential is a subset of				false

		2340						LN		90		12		false		          12   privilege.  There is certain information that's often deemed				false

		2341						LN		90		13		false		          13   confidential, part of the nondisclosure, but it's very itemized				false

		2342						LN		90		14		false		          14   as to what it is.  Privileged is more encompassing.  But if the				false

		2343						LN		90		15		false		          15   legal definition is something narrower, I think we accomplish				false

		2344						LN		90		16		false		          16   it by using both words together.				false

		2345						LN		90		17		false		          17             CHAIRMAN BRASHER:  I would say it was covered using				false

		2346						LN		90		18		false		          18   both words.  Because if a client were to bring a complaint				false

		2347						LN		90		19		false		          19   against a surveyor for revealing -- if we had just				false

		2348						LN		90		20		false		          20   "confidential," he could go to Perry and say this surveyor				false

		2349						LN		90		21		false		          21   revealed this confidential.  Or if "privileged" was in there,				false

		2350						LN		90		22		false		          22   he revealed this privileged information.  I say both words				false

		2351						LN		90		23		false		          23   cover the basis, it seems to me.				false

		2352						LN		90		24		false		          24             MR. BOHANNAN:  Rick, so I looked up "privilege."  So				false

		2353						LN		90		25		false		          25   really where I think I'm coming from is, you know, having sat				false

		2354						PG		91		0		false		page 91				false

		2355						LN		91		1		false		           1   in as a hearing officer for a couple cases, I think this is				false

		2356						LN		91		2		false		           2   really where we need to kind of look at if someone comes in and				false

		2357						LN		91		3		false		           3   says, okay, you've violated the act because you've done --				false

		2358						LN		91		4		false		           4   whether it's privileged or confidential.  And privileged, it's				false

		2359						LN		91		5		false		           5   basically under the evidence rule definition of privilege,				false

		2360						LN		91		6		false		           6   rules excluding confidential communication from being				false

		2361						LN		91		7		false		           7   admissible as evidence in court.  It seems like we're looking				false

		2362						LN		91		8		false		           8   for when we go into an actual case, it's actually what is that				false

		2363						LN		91		9		false		           9   evidence.  And so could you give us your thoughts on if this is				false

		2364						LN		91		10		false		          10   used for a complaint, how that would be then interpreted?				false

		2365						LN		91		11		false		          11             MR. WORD:  Sure.  I'm speculating.  I can imagine a				false

		2366						LN		91		12		false		          12   lawyer arguing that while your board should stick to the more				false

		2367						LN		91		13		false		          13   legal definition of privilege and that may or may not be the				false

		2368						LN		91		14		false		          14   board's intent in inserting the term here as is being				false

		2369						LN		91		15		false		          15   discussed.  So --				false

		2370						LN		91		16		false		          16             CHAIRMAN BRASHER:  There's not a problem with both				false

		2371						LN		91		17		false		          17   words, though, is there?  They're not conflicting in any way,				false

		2372						LN		91		18		false		          18   really.				false

		2373						LN		91		19		false		          19             MR. BOHANNAN:  I think there's a difference.				false

		2374						LN		91		20		false		          20             CHAIRMAN BRASHER:  Well, there's a difference, but				false

		2375						LN		91		21		false		          21   they're just shades of the same thing, aren't they?				false

		2376						LN		91		22		false		          22             MR. BOHANNAN:  If I may, I'll take Cliff's example.				false

		2377						LN		91		23		false		          23   And I can see that coming up.  If I violate somebody's				false

		2378						LN		91		24		false		          24   confidence by letting a project be known or done something with				false

		2379						LN		91		25		false		          25   that, but that's different than a privilege under this				false

		2380						PG		92		0		false		page 92				false

		2381						LN		92		1		false		           1   definition.  I don't know.  I feel like there's a difference.				false

		2382						LN		92		2		false		           2   I don't know.				false

		2383						LN		92		3		false		           3             MS. IDRISS:  Mr. Chair, I'm going to give you another				false

		2384						LN		92		4		false		           4   look at this.  You know, I'm a professor and I don't really				false

		2385						LN		92		5		false		           5   deal with these things at all, actually.  But looking at this,				false

		2386						LN		92		6		false		           6   like part D, the intent of it, really if you don't put in				false

		2387						LN		92		7		false		           7   "privileged" or "confidential" it has a lot of teeth in it.				false

		2388						LN		92		8		false		           8   It's very strong.  Basically, if you keep it like it is, it's				false

		2389						LN		92		9		false		           9   basically telling you that you have -- it's basically sending				false

		2390						LN		92		10		false		          10   you back to the client, and you have to have prior consent of				false

		2391						LN		92		11		false		          11   your client about the facts before revealing anything.				false

		2392						LN		92		12		false		          12                 So if this is the intent, then, you know, it has				false

		2393						LN		92		13		false		          13   a lot of teeth.  If that's not the intent, if you put in				false

		2394						LN		92		14		false		          14   "confidential," you really alter it because then how can it be				false

		2395						LN		92		15		false		          15   confidential.  If you put in "privileged," that creates another				false

		2396						LN		92		16		false		          16   dimension to it.  Because what is privileged like counsel is				false

		2397						LN		92		17		false		          17   saying.  Right now the way you have it is really strong.				false

		2398						LN		92		18		false		          18             CHAIRMAN BRASHER:  So it's completely covered just by				false

		2399						LN		92		19		false		          19   saying anything.				false

		2400						LN		92		20		false		          20             MS. IDRISS:  Right now I'm telling you I say you have				false

		2401						LN		92		21		false		          21   to go back to your client and check with him.  That's basically				false

		2402						LN		92		22		false		          22   what it says.  So what is really the intent behind this.  Do we				false

		2403						LN		92		23		false		          23   want to keep it like this, very strong, go back to your client,				false

		2404						LN		92		24		false		          24   talk to him, courtesy, and then you can decide what's				false

		2405						LN		92		25		false		          25   privileged and what's confidential or you can water it down.				false
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		2407						LN		93		1		false		           1             MS. SAMORA:  Mr. Chair, I think that was the whole				false

		2408						LN		93		2		false		           2   point of the people's comment is that it could prevent them				false

		2409						LN		93		3		false		           3   from getting known documentation.  So that's why we were				false

		2410						LN		93		4		false		           4   suggesting putting the word "privileged" in.  That was the				false

		2411						LN		93		5		false		           5   whole point is because it was too restricted.  And somebody				false

		2412						LN		93		6		false		           6   could use that as, like I said, a crutch to say I'm not giving				false

		2413						LN		93		7		false		           7   you this information.  Again, there's just a lot of things.				false

		2414						LN		93		8		false		           8   We're talking about one word and seeing what a difference it				false

		2415						LN		93		9		false		           9   can make in the language.				false

		2416						LN		93		10		false		          10             CHAIRMAN BRASHER:  Well, what Dr. Idriss is talking				false

		2417						LN		93		11		false		          11   about now is just leaving it as it is.  Because it's				false

		2418						LN		93		12		false		          12   all-inclusive.  There are no distinctions to be made.  You just				false

		2419						LN		93		13		false		          13   don't reveal anything without getting prior consent not unless				false

		2420						LN		93		14		false		          14   you're bound by law or court ordered.				false

		2421						LN		93		15		false		          15             MR. SPIROCK:  Mr. Chairman, I ask the question what				false

		2422						LN		93		16		false		          16   protects the public more?  In my opinion, adding the language				false

		2423						LN		93		17		false		          17   "privileged" and "confidential" -- and even if it is only one				false

		2424						LN		93		18		false		          18   instance in my mind -- allows Mr. Medina to call me, and as				false

		2425						LN		93		19		false		          19   long as in my business relationship with a client I think this				false

		2426						LN		93		20		false		          20   is not privileged under the legal definition.  The client				false

		2427						LN		93		21		false		          21   didn't tell me it was confidential.  And he says tell me about				false

		2428						LN		93		22		false		          22   the bushes that are hiding in the monument in the far northeast				false

		2429						LN		93		23		false		          23   corner.  I'd like to tell him that surveyor to surveyor.  Some				false

		2430						LN		93		24		false		          24   of my brethrens would say, no, I'm precluded from doing that				false

		2431						LN		93		25		false		          25   because of the NMAC.  They do this sort of stuff.  So I think				false

		2432						PG		94		0		false		page 94				false

		2433						LN		94		1		false		           1   the public is better protected with Mr. Medina's recommendation				false

		2434						LN		94		2		false		           2   that is now translated into adding the words.  But leaving it				false

		2435						LN		94		3		false		           3   as it is isn't telling anybody anything because it can be				false

		2436						LN		94		4		false		           4   interpreted that you can't even speak about a project.  Thank				false

		2437						LN		94		5		false		           5   you.				false

		2438						LN		94		6		false		           6             MS. IDRISS:  So I am not in favor of one or the other				false

		2439						LN		94		7		false		           7   right now.  What I was saying is right now the way it is is				false

		2440						LN		94		8		false		           8   very strong.  If you add one of those words, it waters it.  It				false

		2441						LN		94		9		false		           9   makes it a lot more flexible.  Depends what is actually the				false

		2442						LN		94		10		false		          10   intent of it.				false

		2443						LN		94		11		false		          11             CHAIRMAN BRASHER:  Are there any other comments on				false

		2444						LN		94		12		false		          12   this?				false

		2445						LN		94		13		false		          13             MR. TONANDER:  Specifically to your question what was				false

		2446						LN		94		14		false		          14   the intent of it, that's where this discussion started, when				false

		2447						LN		94		15		false		          15   the intent was really to keep information that would be				false

		2448						LN		94		16		false		          16   considered privileged from being distributed freely.  I think				false

		2449						LN		94		17		false		          17   that's where we're trying to narrow it down.				false

		2450						LN		94		18		false		          18                 Now, on the cautionary tail of a specific word,				false

		2451						LN		94		19		false		          19   just mention "privileged and confidential" where it probably				false

		2452						LN		94		20		false		          20   should be "privileged or confidential."				false

		2453						LN		94		21		false		          21             CHAIRMAN BRASHER:  Okay.  Are there any other				false

		2454						LN		94		22		false		          22   comments on this?  Any other comments from anybody who's joined				false

		2455						LN		94		23		false		          23   us today?  Hearing none, those are the rules that we had set				false

		2456						LN		94		24		false		          24   out to discuss today.  Let me ask this:  Has everyone signed				false

		2457						LN		94		25		false		          25   the attendance sheet?				false
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		2459						LN		95		1		false		           1             MR. SPIROCK:  Mr. Chairman, I apologize for				false

		2460						LN		95		2		false		           2   cross-communication.  I was under the assumption that since we				false

		2461						LN		95		3		false		           3   went through Exhibits 1 through 8, that we're going to go ahead				false

		2462						LN		95		4		false		           4   and proceed through Exhibit 17?				false

		2463						LN		95		5		false		           5             CHAIRMAN BRASHER:  Right.  I don't think we numbered				false

		2464						LN		95		6		false		           6   those.  Did we, Perry?				false

		2465						LN		95		7		false		           7             MR. VALDEZ:  Exhibits 12 through 17?  We did.				false

		2466						LN		95		8		false		           8             CHAIRMAN BRASHER:  I got off the agenda here.  We do				false

		2467						LN		95		9		false		           9   need to do that.				false

		2468						LN		95		10		false		          10             MS. SAMORA:  Do we have copies of those exhibits?				false

		2469						LN		95		11		false		          11   Because I don't see them.				false

		2470						LN		95		12		false		          12             CHAIRMAN BRASHER:  We do, now that you mention it.				false

		2471						LN		95		13		false		          13             MR. BOHANNAN:  They weren't handed out this morning.				false

		2472						LN		95		14		false		          14   So, Mr. Spirock, what you're saying is that we should go				false

		2473						LN		95		15		false		          15   through these other exhibits and discuss these?  Is that what				false

		2474						LN		95		16		false		          16   your question was?				false

		2475						LN		95		17		false		          17             MR. SPIROCK:  No.  Whatever the disposition was.  I				false

		2476						LN		95		18		false		          18   mean, I've got one that I've offered that I was waiting until				false

		2477						LN		95		19		false		          19   you got to Exhibit 16 to make a comment or reserve comments or				false

		2478						LN		95		20		false		          20   answer questions.  I know Mr. Thurow had Exhibit 15 which was				false

		2479						LN		95		21		false		          21   discussed earlier under a different agenda item.  I'm just				false

		2480						LN		95		22		false		          22   curious.  What about all the people that provided that level of				false

		2481						LN		95		23		false		          23   effort to give you an exhibit before this hearing?  That's				false

		2482						LN		95		24		false		          24   going to be their disposition.				false

		2483						LN		95		25		false		          25             MR. BOHANNAN:  And maybe we'll ask Rick this				false

		2484						PG		96		0		false		page 96				false

		2485						LN		96		1		false		           1   question.  So, Rick, really what we probably should do is under				false

		2486						LN		96		2		false		           2   the title Exhibit 16 that we entered into the record, it was				false

		2487						LN		96		3		false		           3   under part 6 of these comments.  So I guess my question of you				false

		2488						LN		96		4		false		           4   is, is anything in this Exhibit 16 that you provided, that we				false

		2489						LN		96		5		false		           5   didn't discuss that we need to go back on part 6 and open and				false

		2490						LN		96		6		false		           6   discuss?				false

		2491						LN		96		7		false		           7             MR. WORD:  Mr. Chair, members of the board, what I				false

		2492						LN		96		8		false		           8   just suggested to the chair was that he invite comments, just				false

		2493						LN		96		9		false		           9   go through each exhibit if there are any additional comments.				false

		2494						LN		96		10		false		          10   For example, Exhibit 15 was discussed at length, but there may				false

		2495						LN		96		11		false		          11   be others and some other comments may have been addressed.  But				false

		2496						LN		96		12		false		          12   I would suggest for purposes of the record that you go through				false

		2497						LN		96		13		false		          13   the additional exhibits sequentially and invite comment.				false

		2498						LN		96		14		false		          14             CHAIRMAN BRASHER:  Our Exhibit Number 12 are public				false

		2499						LN		96		15		false		          15   comments in the proposed amendments for Mr. Tom Rollag				false

		2500						LN		96		16		false		          16   regarding 16.39.3.  Does everybody have a copy of his comments?				false

		2501						LN		96		17		false		          17   What this exhibit is is Mr. Rollag has written a letter to				false

		2502						LN		96		18		false		          18   Perry Valdez regarding the proposed legislative revisions				false

		2503						LN		96		19		false		          19   regarding the engineers and surveyors.  And I'll ask Mr. Rollag				false

		2504						LN		96		20		false		          20   to describe what he put into what is Exhibit 12.				false

		2505						LN		96		21		false		          21             MR. ROLLAG:  Mr. Chairman, members of the board, I'm				false

		2506						LN		96		22		false		          22   a licensed land surveyor in the state of New Mexico and Texas.				false

		2507						LN		96		23		false		          23   And I may be able to answer some old windmills here.  I				false

		2508						LN		96		24		false		          24   practiced for a period of some 33 years prior to 2005.  I got				false

		2509						LN		96		25		false		          25   my degree in surveying engineering in 2005 from New Mexico				false
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		2511						LN		97		1		false		           1   State University and at which time due to circumstances, I				false

		2512						LN		97		2		false		           2   started practicing in what I call land surveying.				false

		2513						LN		97		3		false		           3                 I participated in a photometric task force that				false

		2514						LN		97		4		false		           4   took place approximately 12 years ago, 10, 12 years ago, and it				false

		2515						LN		97		5		false		           5   was to discuss GIS and photogrammetry, which at that time both				false

		2516						LN		97		6		false		           6   had issues with the Board of Licensure.  I don't recall much				false

		2517						LN		97		7		false		           7   about GIS being discussed, but there were several meetings				false

		2518						LN		97		8		false		           8   regarding photogrammetry.  At the end of that, the outcome of				false

		2519						LN		97		9		false		           9   that task force was that at that time photogrammetry was not to				false

		2520						LN		97		10		false		          10   be considered as able to be licensed.  But it was a tool that				false

		2521						LN		97		11		false		          11   was being used and it was the responsibility of licensed land				false

		2522						LN		97		12		false		          12   surveyors to certify the correctness and not the				false

		2523						LN		97		13		false		          13   photogrammetry.				false

		2524						LN		97		14		false		          14                 So I disagreed with most of that.  I think that				false

		2525						LN		97		15		false		          15   it may be considered a tool, but most anything that anybody				false

		2526						LN		97		16		false		          16   uses is a tool for them.  That if I'm an engineer and I'm doing				false

		2527						LN		97		17		false		          17   a highway project, the boundary, the traditional information				false

		2528						LN		97		18		false		          18   that I get from the licensed land surveyor is a tool.  And same				false

		2529						LN		97		19		false		          19   thing.  If I am a land surveyor and I get this photographic map				false

		2530						LN		97		20		false		          20   from a photogrammetrist, to a surveyor it's a tool.				false

		2531						LN		97		21		false		          21                 In 1972, I went to Eastern New Mexico University				false

		2532						LN		97		22		false		          22   and got a degree in civil engineering technology, and from then				false

		2533						LN		97		23		false		          23   on I have been practicing photogrammetry in one way or the				false

		2534						LN		97		24		false		          24   other.  It was my understanding there was no problem in the				false

		2535						LN		97		25		false		          25   state of New Mexico until 1993.  The law was changed -- or it				false

		2536						PG		98		0		false		page 98				false

		2537						LN		98		1		false		           1   might have been '92 the law was changed for photogrammetry in				false

		2538						LN		98		2		false		           2   the act, even though I protested and paid some guy in Santa Fe				false

		2539						LN		98		3		false		           3   a lot of money to check into my ability to practice.  I made no				false

		2540						LN		98		4		false		           4   progress.				false

		2541						LN		98		5		false		           5                 The law -- the practice act defines the				false

		2542						LN		98		6		false		           6   definition of the engineering and practice of engineering --				false

		2543						LN		98		7		false		           7   and this is something I have a problem with.  That the practice				false

		2544						LN		98		8		false		           8   of engineering may include the use of photographic methods to				false

		2545						LN		98		9		false		           9   provide topographic and other data.  That's an engineer that				false

		2546						LN		98		10		false		          10   can do this.  I feel personally and I've always felt that				false

		2547						LN		98		11		false		          11   mapping, which is basically photogrammetry, is a surveying				false

		2548						LN		98		12		false		          12   entity.  It's not an engineering, although some of the people				false

		2549						LN		98		13		false		          13   I've worked for in the past were engineers.  I'm not saying				false

		2550						LN		98		14		false		          14   they didn't know anything about photogrammetry.  But if you				false

		2551						LN		98		15		false		          15   look at the list of the engineering professions that are in				false

		2552						LN		98		16		false		          16   what we've been talking about today, who have aeronautical and				false

		2553						LN		98		17		false		          17   civil and electrical and chemical and all these, but there is				false

		2554						LN		98		18		false		          18   not photogrammetry in there.  However, an engineer is able to				false

		2555						LN		98		19		false		          19   do photogrammetry.  They may or may not know a lot about				false

		2556						LN		98		20		false		          20   photogrammetry, but they can sign and seal.  If I'm working for				false

		2557						LN		98		21		false		          21   an engineer as a non-licensed independent individual, I was				false

		2558						LN		98		22		false		          22   able to do that for a New Mexico engineer because they are able				false

		2559						LN		98		23		false		          23   to sign and seal.  They didn't know what the heck I did.  All				false

		2560						LN		98		24		false		          24   they wanted to know is was it any good.				false

		2561						LN		98		25		false		          25                 I would like to see -- and I've felt this for a				false

		2562						PG		99		0		false		page 99				false

		2563						LN		99		1		false		           1   long time -- that surveyors need to have some engineers,				false

		2564						LN		99		2		false		           2   different professions through different subdisciplines, within				false

		2565						LN		99		3		false		           3   the surveying discipline.  And I've listed them as boundary				false

		2566						LN		99		4		false		           4   pedestal, construction, photographics, instrumentation control,				false

		2567						LN		99		5		false		           5   software mining, industrial, hydrologic and geodetic.  Of				false

		2568						LN		99		6		false		           6   these, currently you have to have I believe in the act three				false

		2569						LN		99		7		false		           7   years of boundary experience.  Construction, photometric,				false

		2570						LN		99		8		false		           8   instrument control, software mining, hydrographic and geodetic,				false

		2571						LN		99		9		false		           9   none of those necessarily have anything to do with boundaries.				false

		2572						LN		99		10		false		          10   So if you had somebody that is -- I know of one firm here that				false

		2573						LN		99		11		false		          11   does primarily only control.  They'll set up control for				false

		2574						LN		99		12		false		          12   highway projects or buildings or whatever you need,				false

		2575						LN		99		13		false		          13   photogrammetry.  That's all they do is they would not be able				false

		2576						LN		99		14		false		          14   to be licensed as a surveyor.				false

		2577						LN		99		15		false		          15                 When I applied for licensure as a surveyor, I was				false

		2578						LN		99		16		false		          16   told you don't have any boundary.  But photogrammetry is				false

		2579						LN		99		17		false		          17   regulated by the surveying board, and it seems odd to me that				false

		2580						LN		99		18		false		          18   somebody could be doing something that is regulated by the				false

		2581						LN		99		19		false		          19   surveying board that is not recognized as experience.  And I				false

		2582						LN		99		20		false		          20   realize this may not be appropriate at this time.  In two years				false

		2583						LN		99		21		false		          21   or a year or when the rules committee does it again, I'd like				false

		2584						LN		99		22		false		          22   this to be considered as either establishing some disciplines				false

		2585						LN		99		23		false		          23   for surveying.  And the board members of the surveyor committee				false

		2586						LN		99		24		false		          24   in the past did not like this.  They don't think that's needed.				false

		2587						LN		99		25		false		          25   And there are some surveyors that have no problem with it.				false

		2588						PG		100		0		false		page 100				false

		2589						LN		100		1		false		           1                 I just feel that surveying as a profession is				false

		2590						LN		100		2		false		           2   protective of their profession and rightfully so.  But anybody				false

		2591						LN		100		3		false		           3   that makes a measurement doesn't have to be a licensed				false

		2592						LN		100		4		false		           4   surveyor, in my opinion.  Maybe I'm not as protective as I				false

		2593						LN		100		5		false		           5   should be.  But if I see a highway patrolman out here making a				false

		2594						LN		100		6		false		           6   measurement of an accident scene, that's their business.  I				false

		2595						LN		100		7		false		           7   don't think that as a surveyor that that should be my job.				false

		2596						LN		100		8		false		           8                 Now, in photogrammetry we used to do that.  We				false

		2597						LN		100		9		false		           9   used to take photographs and have records of skid marks and all				false

		2598						LN		100		10		false		          10   that of accident scenes.  But again, I think that there's no				false

		2599						LN		100		11		false		          11   problem if they're able to get the evidence.				false

		2600						LN		100		12		false		          12                 So I'm really just asking for consideration for				false

		2601						LN		100		13		false		          13   this to be done in the future.  And if you have a problem with				false

		2602						LN		100		14		false		          14   what my thoughts are, I'm more than able to entertain any				false

		2603						LN		100		15		false		          15   questions.				false

		2604						LN		100		16		false		          16             CHAIRMAN BRASHER:  Thank you, Mr. Rollag.  Are there				false

		2605						LN		100		17		false		          17   comments on this or questions of Mr. Rollag?				false

		2606						LN		100		18		false		          18             MR. THUROW:  Mr. Chairman, members of the board,				false

		2607						LN		100		19		false		          19   Mr. Rollag and I have wrestled with this issue for decades now.				false

		2608						LN		100		20		false		          20   And I agree with him that we've never really come to an				false

		2609						LN		100		21		false		          21   understanding of exactly the role that a photogrammetrist plays				false

		2610						LN		100		22		false		          22   vis-a-vis engineering and surveying.				false

		2611						LN		100		23		false		          23                 I do have a question, Mr. Rollag.  Do you				false

		2612						LN		100		24		false		          24   contemplate a specific exam in photogrammetry in order to				false

		2613						LN		100		25		false		          25   qualify as a photogrammetric surveyor.				false

		2614						PG		101		0		false		page 101				false

		2615						LN		101		1		false		           1             MR. ROLLAG:  I've checked with NCEES.  They do not				false

		2616						LN		101		2		false		           2   have one.  And that is one of the things that we've brought up				false

		2617						LN		101		3		false		           3   in the past.  ASPRS does have an exam.  That exam I think could				false

		2618						LN		101		4		false		           4   be used if you want to be qualified as a photogrammetrist.  To				false

		2619						LN		101		5		false		           5   my knowledge, and only to my knowledge, there have only been				false

		2620						LN		101		6		false		           6   two people in the state of New Mexico that have been certified				false

		2621						LN		101		7		false		           7   by ASPRS, myself and Tom Mann.  And I don't know if Bohannan or				false

		2622						LN		101		8		false		           8   Wilson are certified or not.  I am no longer a member of that				false

		2623						LN		101		9		false		           9   association/organization nor have I -- I did not renew my				false

		2624						LN		101		10		false		          10   certification when I got dismissed from my photometric duties.				false

		2625						LN		101		11		false		          11             MR. THUROW:  But you do contemplate a subtier of				false

		2626						LN		101		12		false		          12   surveying known as a photogrammetric surveyor.				false

		2627						LN		101		13		false		          13             MR. ROLLAG:  Correct.				false

		2628						LN		101		14		false		          14             MR. THUROW:  And we know that professionally you have				false

		2629						LN		101		15		false		          15   three criteria of education, experience and examination.  So				false

		2630						LN		101		16		false		          16   any subdiscipline of surveying that's created would have to in				false

		2631						LN		101		17		false		          17   some way satisfy those three criteria; and as such, would				false

		2632						LN		101		18		false		          18   probably have to be codified in the Engineering and Survey				false

		2633						LN		101		19		false		          19   Practice Act from which board rules could be derived.  And I'm				false

		2634						LN		101		20		false		          20   not disagreeing with your position, Mr. Rollag.  I'm simply				false

		2635						LN		101		21		false		          21   suggesting that where this needs to go is when the act itself				false

		2636						LN		101		22		false		          22   is taken under consideration.  And the things that you				false

		2637						LN		101		23		false		          23   contemplate in your suggestions to the board are codified in				false

		2638						LN		101		24		false		          24   the act and from which rules are derived.				false

		2639						LN		101		25		false		          25             MR. ROLLAG:  I don't have a conflict with that.  Like				false

		2640						PG		102		0		false		page 102				false

		2641						LN		102		1		false		           1   I said, I'm bringing it up now because I wanted to be clear.				false

		2642						LN		102		2		false		           2   And this document I basically copied from the engineering				false

		2643						LN		102		3		false		           3   section about the disciplines.  And I don't know that the				false

		2644						LN		102		4		false		           4   engineers -- I'm asking a question.  Do the engineers, if they				false

		2645						LN		102		5		false		           5   want to be an aeronautical engineer, is there a specific exam				false

		2646						LN		102		6		false		           6   that they take?				false

		2647						LN		102		7		false		           7             MR. BOHANNAN:  Mr. Chair, could I ask you to make				false

		2648						LN		102		8		false		           8   sure we don't get locked in here and either take a five-minute				false

		2649						LN		102		9		false		           9   recess or --				false

		2650						LN		102		10		false		          10             CHAIRMAN BRASHER:  Let me mention this for the record				false

		2651						LN		102		11		false		          11   here.  I need to step out a couple minutes to just make				false

		2652						LN		102		12		false		          12   arrangements for us to be able to stay past closing time if we				false

		2653						LN		102		13		false		          13   have to from this building.  In the meantime, Mr. Bohannan will				false

		2654						LN		102		14		false		          14   fill in for me as the presiding officer.				false

		2655						LN		102		15		false		          15             MR. BOHANNAN:  Mr. Rollag, I think what we are trying				false

		2656						LN		102		16		false		          16   to do today is, again, surface and take into account the rules				false

		2657						LN		102		17		false		          17   that are in front of us, this board.  As I've mentioned before,				false

		2658						LN		102		18		false		          18   what I would like to have, which I've already written down, is				false

		2659						LN		102		19		false		          19   those areas that we need to discuss.  I think what Mr. Thurow				false

		2660						LN		102		20		false		          20   has indicated is that we have a basic issue of the act itself				false

		2661						LN		102		21		false		          21   which has to go back in front of the legislature.				false

		2662						LN		102		22		false		          22                 So I think what I would like to do is -- we've				false

		2663						LN		102		23		false		          23   got this down, is probably hold a meeting where you could give				false

		2664						LN		102		24		false		          24   your name to Mr. Valdez.  We could actually invite you to a				false

		2665						LN		102		25		false		          25   subcommittee meeting of the rules so that we could have a				false

		2666						PG		103		0		false		page 103				false

		2667						LN		103		1		false		           1   little bit more time to discuss the differences.  Because I				false

		2668						LN		103		2		false		           2   think this is going beyond what we were intending to do today.				false

		2669						LN		103		3		false		           3   We appreciate that you've brought this to the attention.  It				false

		2670						LN		103		4		false		           4   sounds like you and the surveyors have had decades of				false

		2671						LN		103		5		false		           5   discussions.				false

		2672						LN		103		6		false		           6             MR. THUROW:  Decades.				false

		2673						LN		103		7		false		           7             MR. BOHANNAN:  We just want to make some progress,				false

		2674						LN		103		8		false		           8   and I think this is a good format to do that.				false

		2675						LN		103		9		false		           9             MR. ROLLAG:  That's fine.  I would be appreciative of				false

		2676						LN		103		10		false		          10   doing that.				false

		2677						LN		103		11		false		          11             MR. BOHANNAN:  Okay.  Any other things that you'd				false

		2678						LN		103		12		false		          12   like to discuss other than that particular item on the				false

		2679						LN		103		13		false		          13   definitions?				false

		2680						LN		103		14		false		          14             MR. ROLLAG:  No.				false

		2681						LN		103		15		false		          15             MR. BOHANNAN:  Okay.				false

		2682						LN		103		16		false		          16             MR. ROLLAG:  I'll be happy to answer any questions,				false

		2683						LN		103		17		false		          17   but the rules committee is probably a better forum.				false

		2684						LN		103		18		false		          18             MR. BOHANNAN:  Okay.  I appreciate it.  That was				false

		2685						LN		103		19		false		          19   Exhibit 12.  Exhibit 13 Mr. Baker left.  I think Exhibit 13, if				false

		2686						LN		103		20		false		          20   I'm reading it again as we actually addressed, has been taken				false

		2687						LN		103		21		false		          21   care of.  Anybody have any other discussion on Exhibit 13?  Any				false

		2688						LN		103		22		false		          22   discussion from the audience?				false

		2689						LN		103		23		false		          23                 Exhibit 14, again, also was, I believe,				false

		2690						LN		103		24		false		          24   discussed?  Anybody have any discussion on Exhibit 14?  Exhibit				false

		2691						LN		103		25		false		          25   14, which was read into the record, is public comments on the				false

		2692						PG		104		0		false		page 104				false

		2693						LN		104		1		false		           1   proposed amendments from Mr. Gerald Donahue on 16.39.5.				false

		2694						LN		104		2		false		           2                 Exhibit 15 we went through, Mr. Thurow's				false

		2695						LN		104		3		false		           3   comments, which brings us to Exhibit 16, public comments on				false

		2696						LN		104		4		false		           4   proposed amendments from Mr. Cliff Spirock on 16.39.6.				false

		2697						LN		104		5		false		           5             MR. SPIROCK:  Mr. Acting Chair, members of the board,				false

		2698						LN		104		6		false		           6   I've accompanied that recommended language with a cover letter.				false

		2699						LN		104		7		false		           7   If I was outgoing enough, it should be self-explanatory.  The				false

		2700						LN		104		8		false		           8   intent of the amendment is unfortunate for me to be in my own				false

		2701						LN		104		9		false		           9   words, but trying to follow at the same time formatted with the				false

		2702						LN		104		10		false		          10   current NMAC.  But essentially this expands proposed subsection				false

		2703						LN		104		11		false		          11   6 to where there is the special exemption for military service.				false

		2704						LN		104		12		false		          12   My suggestion is to have an additional -- not change the				false

		2705						LN		104		13		false		          13   military acceleration but to have an additional privilege				false

		2706						LN		104		14		false		          14   consideration by the board for individuals who have				false

		2707						LN		104		15		false		          15   long-standing supervisory experience, who have had a New Mexico				false

		2708						LN		104		16		false		          16   continuous residency for at least 15 years.  My purpose for				false

		2709						LN		104		17		false		          17   that is perhaps I know of many and sat and had had lunch with a				false

		2710						LN		104		18		false		          18   few that have got no hope on the horizon.  They're running				false

		2711						LN		104		19		false		          19   their own business, have been for 20 years.  There's no way				false

		2712						LN		104		20		false		          20   they can take time off to complete their education to stand for				false

		2713						LN		104		21		false		          21   the test in a conventional sense.  So the language I'm				false

		2714						LN		104		22		false		          22   submitting maybe doesn't give them any hope, either.  It				false

		2715						LN		104		23		false		          23   guarantees them nothing.  But it does give them the opportunity				false

		2716						LN		104		24		false		          24   for this board, your board, perhaps the professional surveyors				false

		2717						LN		104		25		false		          25   committee event board, to impanel three people to listen to				false

		2718						PG		105		0		false		page 105				false

		2719						LN		105		1		false		           1   what their education, experience, conduct would be and to make				false

		2720						LN		105		2		false		           2   a determination and to advise them you need to do this.  Advise				false

		2721						LN		105		3		false		           3   them, okay, you can sit for the examinations or the answer is				false

		2722						LN		105		4		false		           4   no.  Thank you.				false

		2723						LN		105		5		false		           5             MR. WORD:  Mr. Hearing Officer, members of the board,				false

		2724						LN		105		6		false		           6   I certainly understand the intent of your proposal.  I think				false

		2725						LN		105		7		false		           7   you may not have been aware of the history of this section that				false

		2726						LN		105		8		false		           8   you are proposing be amended, and it derives from a mandate				false

		2727						LN		105		9		false		           9   from the legislature to all licensing boards, that they				false

		2728						LN		105		10		false		          10   expedite licensure.  So this is sort of saying this section I				false

		2729						LN		105		11		false		          11   would suggest should be left just to military and your proposal				false

		2730						LN		105		12		false		          12   might be better.				false

		2731						LN		105		13		false		          13             MR. SPIROCK:  And if you recall, when we got to				false

		2732						LN		105		14		false		          14   Exhibit 7 I had no problem with it.  That's what it is front of				false

		2733						LN		105		15		false		          15   you now.  Most of the other items that have added additional				false

		2734						LN		105		16		false		          16   language have been deferred for another time.  I'm suggesting				false

		2735						LN		105		17		false		          17   that this be deferred for another time.				false

		2736						LN		105		18		false		          18             MR. WORD:  Okay.  But again, this section -- all my				false

		2737						LN		105		19		false		          19   client boards had to put this in pretty much in identical when				false

		2738						LN		105		20		false		          20   it goes into their reg's at the direction of the legislature in				false

		2739						LN		105		21		false		          21   a part that only dealt with veterans and their spouses.				false

		2740						LN		105		22		false		          22             MR. BOHANNAN:  So let me get the spirit of this.				false

		2741						LN		105		23		false		          23   Because I think we wrestle with this a lot when we're looking				false

		2742						LN		105		24		false		          24   at applicants for engineering, when applicants don't meet the				false

		2743						LN		105		25		false		          25   educational requirements.  And that's really what this goes to.				false

		2744						PG		106		0		false		page 106				false

		2745						LN		106		1		false		           1   And so I think this is going to take a lot of vetting because				false

		2746						LN		106		2		false		           2   we deal with that every meeting is the educational				false

		2747						LN		106		3		false		           3   requirements.  At least one or two applicants that we deal with				false

		2748						LN		106		4		false		           4   comes up with this.				false

		2749						LN		106		5		false		           5             MR. THUROW:  Mr. Bohannan and Mr. Spirock, members of				false

		2750						LN		106		6		false		           6   the board, the place where you need to effectuate a change is				false

		2751						LN		106		7		false		           7   going to be in the Engineering and Survey Practice Act itself.				false

		2752						LN		106		8		false		           8   And that, once again, as I mentioned to Mr. Rollag, probably				false

		2753						LN		106		9		false		           9   has to be modified in order to accommodate the kind of rule				false

		2754						LN		106		10		false		          10   that you contemplate.  But the act itself stands in your way at				false

		2755						LN		106		11		false		          11   this point as it does for applicants who might otherwise be				false

		2756						LN		106		12		false		          12   qualified.  They still must satisfy the requirements of law.				false

		2757						LN		106		13		false		          13                 So I'm not suggesting that all those who enter				false

		2758						LN		106		14		false		          14   here abandon hope, but that there are specifics that the board				false

		2759						LN		106		15		false		          15   must comply with, the educational requirement.				false

		2760						LN		106		16		false		          16             MR. BOHANNAN:  And I think what's important for the				false

		2761						LN		106		17		false		          17   rules and for the board to know in general is that if we feel				false

		2762						LN		106		18		false		          18   that it is needed to go to the act, to amend the act, we have				false

		2763						LN		106		19		false		          19   friends in the legislature that will carry bills for us.  But				false

		2764						LN		106		20		false		          20   we need to start in July or now if we want to do that sooner				false

		2765						LN		106		21		false		          21   than later.  So I think this one, like I said, on the				false

		2766						LN		106		22		false		          22   engineering side we have spent a few hours in my tenure				false

		2767						LN		106		23		false		          23   discussing the requirements of people that aren't licensed.				false

		2768						LN		106		24		false		          24   We've denied a bunch of licenses just because they don't have				false

		2769						LN		106		25		false		          25   the education, period.  That's point-blank.				false

		2770						PG		107		0		false		page 107				false

		2771						LN		107		1		false		           1             MR. SPIROCK:  Please don't misconstrue what I intend.				false

		2772						LN		107		2		false		           2   This is not granting licensure by exception.  It's granting a				false

		2773						LN		107		3		false		           3   review of a candidate's experience with a panel of your board				false

		2774						LN		107		4		false		           4   to determine whether or not he may become an applicant, and				false

		2775						LN		107		5		false		           5   then only after the completion of the examinations could he				false

		2776						LN		107		6		false		           6   afford his licensure or fail in the process.  This is not				false

		2777						LN		107		7		false		           7   grandfathering for no reason.  This is saying there are some				false

		2778						LN		107		8		false		           8   people that need special consideration.  And I've given it some				false

		2779						LN		107		9		false		           9   thought and my tenure is very brief here, but I would be more				false

		2780						LN		107		10		false		          10   than willing to sit on a panel to listen to somebody who's been				false

		2781						LN		107		11		false		          11   in supervisory practice for more than 20 years, who's been a				false

		2782						LN		107		12		false		          12   New Mexico resident for 15 years, to see whether or not some				false

		2783						LN		107		13		false		          13   member of that panel would suggest for your consideration				false

		2784						LN		107		14		false		          14   whether or not he should take the test or advise him at that				false

		2785						LN		107		15		false		          15   time I really think you need to take interval calculus to				false

		2786						LN		107		16		false		          16   complete your worthwhile education, whatever the condition may				false

		2787						LN		107		17		false		          17   be.				false

		2788						LN		107		18		false		          18                 Mr. Chairman, my own son has been running my				false

		2789						LN		107		19		false		          19   company for better than 20 years.  He calculated that it would				false

		2790						LN		107		20		false		          20   take him 16 years night school to be able to sit for the exam				false

		2791						LN		107		21		false		          21   under our existing regulations.  Part of that is because of the				false

		2792						LN		107		22		false		          22   conflict between the acceptance between NMSU and UNM regarding				false

		2793						LN		107		23		false		          23   his prior education down at State.  He said by the time I				false

		2794						LN		107		24		false		          24   figured it out, I wouldn't be able to make payroll.				false

		2795						LN		107		25		false		          25             MR. BOHANNAN:  So I have on my list we're going to				false

		2796						PG		108		0		false		page 108				false

		2797						LN		108		1		false		           1   take up yours and then we're also putting you on the rules				false

		2798						LN		108		2		false		           2   committee to that.  But we'll consider that.  I just -- again,				false

		2799						LN		108		3		false		           3   we've talked long and hard to look at that.  With that, I'll be				false

		2800						LN		108		4		false		           4   happy to turn this back over to the chairman.				false

		2801						LN		108		5		false		           5             CHAIRMAN BRASHER:  For the record, I stepped out and				false

		2802						LN		108		6		false		           6   I'm back in.  I'm resuming presiding.  We've completed the				false

		2803						LN		108		7		false		           7   discussion on Exhibit 16, have we not?  Is there any more				false

		2804						LN		108		8		false		           8   discussion on that?  Hearing none, we'll move on to Exhibit 17,				false

		2805						LN		108		9		false		           9   and these are public comments on the proposed amendments by				false

		2806						LN		108		10		false		          10   Mr. Hank Rosoff, 16.39.8.				false

		2807						LN		108		11		false		          11             MR. TONANDER:  Mr. Chair, because of your return at				false

		2808						LN		108		12		false		          12   this point, I'm not sure if the audience was asked if they have				false

		2809						LN		108		13		false		          13   any comments on 16.				false

		2810						LN		108		14		false		          14             CHAIRMAN BRASHER:  Any comments from anybody in the				false

		2811						LN		108		15		false		          15   audience about this?				false

		2812						LN		108		16		false		          16             MR. MEDINA:  Mr. Chairman, members of the board,				false

		2813						LN		108		17		false		          17   Mr. Spirock, my ears perked up hearing the proposal on looking				false

		2814						LN		108		18		false		          18   at reviewing applications for PE or PS minus the current				false

		2815						LN		108		19		false		          19   educational requirements.  It's been 20 years now for being on				false

		2816						LN		108		20		false		          20   the surveying side that the educational requirements have been				false

		2817						LN		108		21		false		          21   in effect.  I myself have come up going to New Mexico State and				false

		2818						LN		108		22		false		          22   I do understand and I've learned from individuals that were				false

		2819						LN		108		23		false		          23   nonlicensed that took me underneath their wing when I came out				false

		2820						LN		108		24		false		          24   of school, showing me, you know, the stuff that they've				false

		2821						LN		108		25		false		          25   learned, the individuals that came before me that are licensed				false

		2822						PG		109		0		false		page 109				false

		2823						LN		109		1		false		           1   before me before the requirement of the four-year degree, I've				false

		2824						LN		109		2		false		           2   learned from them.  I've respected them.  I have the utmost				false

		2825						LN		109		3		false		           3   respect for Mr. Spirock.  However, we need to draw the line.				false

		2826						LN		109		4		false		           4   Or the line has already been drawn or the bar has been set as				false

		2827						LN		109		5		false		           5   to the requirements to become licensed.  And decisions are				false

		2828						LN		109		6		false		           6   made.  Choices are made.  Mr. Rollag has made a decision to go				false

		2829						LN		109		7		false		           7   to school, get his degree and become licensed.  It's a hard				false

		2830						LN		109		8		false		           8   choice to make with families, your livelihood.  But the bar's				false

		2831						LN		109		9		false		           9   been set.  And if you want to get that license, you have to				false

		2832						LN		109		10		false		          10   make that hard choice.				false

		2833						LN		109		11		false		          11                 I understand running a business for 20 years,				false

		2834						LN		109		12		false		          12   being under the guidance of a licensed surveyor, but that line				false

		2835						LN		109		13		false		          13   is drawn.  I mean, we can't allow, for example, surgeons you've				false

		2836						LN		109		14		false		          14   been watching for 20 years to come in and start performing				false

		2837						LN		109		15		false		          15   surgery, start cutting someone up.  We need to maintain that.				false

		2838						LN		109		16		false		          16   That's my comments.				false

		2839						LN		109		17		false		          17             CHAIRMAN BRASHER:  Any more comments from anybody				false

		2840						LN		109		18		false		          18   regarding Exhibit 16?  Hearing none, let's move to Exhibit 17,				false

		2841						LN		109		19		false		          19   which is the comments on proposed amendments by Mr. Hank Rosoff				false

		2842						LN		109		20		false		          20   regarding 16.39.8.  What I have from Mr. Rosoff is a copy of a				false

		2843						LN		109		21		false		          21   communication, presumably an E-mail that he must have sent to				false

		2844						LN		109		22		false		          22   Perry Valdez here dated March 9th, 2015.  And he appears to				false

		2845						LN		109		23		false		          23   suggest that the word -- under 16.39.8.9, Subsection G, he				false

		2846						LN		109		24		false		          24   recommends changing the word "associates" to "associations."				false

		2847						LN		109		25		false		          25             MR. THUROW:  Mr. Chairman, it currently states under				false

		2848						PG		110		0		false		page 110				false

		2849						LN		110		1		false		           1   G, "Associates with other license," and Mr. Rosoff is				false

		2850						LN		110		2		false		           2   suggesting that the word be substituted "associations"?				false

		2851						LN		110		3		false		           3             CHAIRMAN BRASHER:  Correct.				false

		2852						LN		110		4		false		           4             MR. THUROW:  It would seem to me that "associates"				false

		2853						LN		110		5		false		           5   refers to an individual, where "association" refers to an				false

		2854						LN		110		6		false		           6   organization?  Or are we talking about the relationship,				false

		2855						LN		110		7		false		           7   association as a relationship?  In this context I believe it is				false

		2856						LN		110		8		false		           8   referring to a relationship, an association as a relationship.				false

		2857						LN		110		9		false		           9             CHAIRMAN BRASHER:  In G he suggests changing				false

		2858						LN		110		10		false		          10   "associates" to "association."  So G says, "Associates with				false

		2859						LN		110		11		false		          11   other licenses."  Then it goes on to say, "Licensees shall not				false

		2860						LN		110		12		false		          12   attempt to injure, maliciously or falsely, directly or				false

		2861						LN		110		13		false		          13   indirectly," something "the professional reputation, prospects,				false

		2862						LN		110		14		false		          14   practice or employment of other licensees."  There's a word				false

		2863						LN		110		15		false		          15   missing here, by the way, under G, I think.  "Licensees shall				false

		2864						LN		110		16		false		          16   not attempt to injure maliciously or falsely directly or				false

		2865						LN		110		17		false		          17   indirectly" -- it's okay.  Sorry.  But that is how this word				false

		2866						LN		110		18		false		          18   "associates" is used.  "Associates with other licenses."  And				false

		2867						LN		110		19		false		          19   he's suggesting it should say "associations with other				false

		2868						LN		110		20		false		          20   licenses."  So that word "licenses," G, should be "licensees."				false

		2869						LN		110		21		false		          21             MR. THUROW:  Because we're referring to individuals				false

		2870						LN		110		22		false		          22   in relationships with other individuals.				false

		2871						LN		110		23		false		          23             MR. BOHANNAN:  Mr. Chair, "associates" should still				false

		2872						LN		110		24		false		          24   be correct, but I will entertain other people's thoughts.				false

		2873						LN		110		25		false		          25             CHAIRMAN BRASHER:  I think that associates is				false

		2874						PG		111		0		false		page 111				false

		2875						LN		111		1		false		           1   correct.				false

		2876						LN		111		2		false		           2             MR. COOPER:  Mr. Chair, board members, can you				false

		2877						LN		111		3		false		           3   explain to me what that means, what that says?  That sentence				false

		2878						LN		111		4		false		           4   makes no sense to me whatsoever on Section G.  I'm sure it's				false

		2879						LN		111		5		false		           5   because I missed my burrito this morning, but I have no idea				false

		2880						LN		111		6		false		           6   what that sentence says.				false

		2881						LN		111		7		false		           7             MS. SAMORA:  Are we talking about people who are				false

		2882						LN		111		8		false		           8   licensed in other fields or something?				false

		2883						LN		111		9		false		           9             MR. COOPER:  I have no idea.				false

		2884						LN		111		10		false		          10             CHAIRMAN BRASHER:  So 16.39.8.9 is entitled Rules of				false

		2885						LN		111		11		false		          11   Professional Conduct, and G is "Associates with other				false

		2886						LN		111		12		false		          12   licensees."  The licensee's association with other licensees.				false

		2887						LN		111		13		false		          13             MR. TONANDER:  His interaction perhaps with other				false

		2888						LN		111		14		false		          14   licensees?				false

		2889						LN		111		15		false		          15             MS. SAMORA:  It's got the wrong word there.				false

		2890						LN		111		16		false		          16             MS. MEYERS:  Mr. Chairman, a point of clarification,				false

		2891						LN		111		17		false		          17   not a game changer.  Whatever word is more descriptive to get				false

		2892						LN		111		18		false		          18   the point across, whatever the point is.				false

		2893						LN		111		19		false		          19             MS. SAMORA:  It's saying that your interactions with				false

		2894						LN		111		20		false		          20   other licensees and it's saying what you will do.  It's just				false

		2895						LN		111		21		false		          21   not worded very well.				false

		2896						LN		111		22		false		          22             MR. WORD:  It should be "licensees."				false

		2897						LN		111		23		false		          23             MR. THUROW:  "Interaction" is fine.				false

		2898						LN		111		24		false		          24             MS. SAMORA:  I think "associates" is just not clear.				false

		2899						LN		111		25		false		          25             MR. THUROW:  "Associate" colleague or "associate"				false

		2900						PG		112		0		false		page 112				false

		2901						LN		112		1		false		           1   something.				false

		2902						LN		112		2		false		           2             CHAIRMAN BRASHER:  It's interaction with other				false

		2903						LN		112		3		false		           3   licensees.  So G should read, "Interaction with other				false

		2904						LN		112		4		false		           4   licensees."  Is there any more discussion on that?  Has				false

		2905						LN		112		5		false		           5   everybody signed in?				false

		2906						LN		112		6		false		           6             MR. VALDEZ:  Yes.				false

		2907						LN		112		7		false		           7             CHAIRMAN BRASHER:  So right now I'm going to ask				false

		2908						LN		112		8		false		           8   Mr. Valdez to mark the attendance sheet as --				false

		2909						LN		112		9		false		           9             MR. COOPER:  Mr. Chairman, excuse me for				false

		2910						LN		112		10		false		          10   interrupting.  Board members, going back to Hank Rosoff's				false

		2911						LN		112		11		false		          11   comments that we address his change in the paragraph numbering.				false

		2912						LN		112		12		false		          12   We have B and F.  We have B and E.  He feels that there's				false

		2913						LN		112		13		false		          13   something wrong with that section, the numbering sequence?				false

		2914						LN		112		14		false		          14             CHAIRMAN BRASHER:  I didn't follow that,				false

		2915						LN		112		15		false		          15   Mr. Cooper.				false

		2916						LN		112		16		false		          16             MR. COOPER:  Mr. Rosoff says in 16.39.8.9, Subsection				false

		2917						LN		112		17		false		          17   D6(A), the one we've been discussing, it should say				false

		2918						LN		112		18		false		          18   subparagraph B and F instead of -- I think it says B and E.  So				false

		2919						LN		112		19		false		          19   I didn't know if that was a proper change or not.  And then				false

		2920						LN		112		20		false		          20   also he said 9 in paragraph 1 of, Section 8.				false

		2921						LN		112		21		false		          21             CHAIRMAN BRASHER:  All right.  Tell me where this				false

		2922						LN		112		22		false		          22   would be written and how it would read.				false

		2923						LN		112		23		false		          23             MR. COOPER:  His recommendation was to change				false

		2924						LN		112		24		false		          24   subparagraph B and E to E and F.  I don't know if that's a typo				false

		2925						LN		112		25		false		          25   or it was the intent to --				false

		2926						PG		113		0		false		page 113				false

		2927						LN		113		1		false		           1             CHAIRMAN BRASHER:  This is on line 6A, correct?				false

		2928						LN		113		2		false		           2             MR. BOHANNAN:  My understanding of what he's trying				false

		2929						LN		113		3		false		           3   to say is that subparagraphs D, A should be subparagraph B and				false

		2930						LN		113		4		false		           4   F from the first page and reference that section and then add				false

		2931						LN		113		5		false		           5   .9 to the end of that one.  So the issue is is E a reason or F				false

		2932						LN		113		6		false		           6   is a reason to add it in section D under the professional				false

		2933						LN		113		7		false		           7   relationships with employer or client.  So I think what we have				false

		2934						LN		113		8		false		           8   to look at is under the first page under E, "Refuse to				false

		2935						LN		113		9		false		           9   associate in a business venture with any person or firm whom				false

		2936						LN		113		10		false		          10   they may have reason to believe is engaging in fraudulent or				false

		2937						LN		113		11		false		          11   dishonest business or professional practices as an engineer or				false

		2938						LN		113		12		false		          12   surveyor and refuse to use or permit the use of their name or				false

		2939						LN		113		13		false		          13   firm in connection with any such business venture."  Is that				false

		2940						LN		113		14		false		          14   appropriate there, or is it F, "Inform the board of any				false

		2941						LN		113		15		false		          15   violation of this code.  Cooperate with the board in furnishing				false

		2942						LN		113		16		false		          16   information or assistance as may be requested by the board in				false

		2943						LN		113		17		false		          17   matters concerning violations."  I think that's what he's				false

		2944						LN		113		18		false		          18   trying to say.  Is that your interpretation?				false

		2945						LN		113		19		false		          19             MR. COOPER:  Yes, it is.  Thank you.				false

		2946						LN		113		20		false		          20             MR. BOHANNAN:  So with that in mind, I think he's				false

		2947						LN		113		21		false		          21   basically saying that if you know a violation of a code, you've				false

		2948						LN		113		22		false		          22   got to inform the board.  That's what I think he's trying to				false

		2949						LN		113		23		false		          23   say.				false

		2950						LN		113		24		false		          24             MR. VALDEZ:  Mr. Chair, members of the board,				false

		2951						LN		113		25		false		          25   referring back to the current administrative code that's now in				false

		2952						PG		114		0		false		page 114				false

		2953						LN		114		1		false		           1   use, seeing section D6(A) and looking at Section A1, Section 1,				false

		2954						LN		114		2		false		           2   I believe that is what Mr. Rosoff is indicating where it says,				false

		2955						LN		114		3		false		           3   "inform the board of any known violation of these rules of				false

		2956						LN		114		4		false		           4   professional conduct," et cetera, et cetera.  Because under the				false

		2957						LN		114		5		false		           5   current administrative code, that's what Section E is.  So I				false

		2958						LN		114		6		false		           6   think that's what he's referring to.				false

		2959						LN		114		7		false		           7             MR. BOHANNAN:  So this is a true typo.  In your				false

		2960						LN		114		8		false		           8   opinion, it should be F.				false

		2961						LN		114		9		false		           9             MR. VALDEZ:  Correct.				false

		2962						LN		114		10		false		          10             MR. BOHANNAN:  Mr. Chair, I would concur with that if				false

		2963						LN		114		11		false		          11   the rest of the board is okay.				false

		2964						LN		114		12		false		          12             CHAIRMAN BRASHER:  And you're changing 16.39.8.				false

		2965						LN		114		13		false		          13             MR. BOHANNAN:  To add the .9 after 8 in front of the				false

		2966						LN		114		14		false		          14   NMAC.				false

		2967						LN		114		15		false		          15             CHAIRMAN BRASHER:  Thank you, Mr. Cooper.  Does				false

		2968						LN		114		16		false		          16   anybody else have any comments on this?  Did you get this,				false

		2969						LN		114		17		false		          17   Perry?				false

		2970						LN		114		18		false		          18             MR. VALDEZ:  Yes.				false

		2971						LN		114		19		false		          19             CHAIRMAN BRASHER:  Is there anything else on this or				false

		2972						LN		114		20		false		          20   any of the other exhibits?  Well, then I would like --				false

		2973						LN		114		21		false		          21   Mr. Valdez, did you label any other exhibits?				false

		2974						LN		114		22		false		          22             MR. VALDEZ:  Yes.				false

		2975						LN		114		23		false		          23             CHAIRMAN BRASHER:  Do you have other exhibits that we				false

		2976						LN		114		24		false		          24   have to enter into the record?				false
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           1                        P R O C E E D I N G S



           2             CHAIRMAN BRASHER:  Good morning everybody.  This is 



           3   the New Mexico Board of Licensure for Professional Engineers 



           4   and Professional Surveyors.  This is our rule healing.  Today 



           5   is March 27th, 2015.  The time is 10:10.  We are meeting at the 



           6   offices of the New Mexico State Department of Transportation, 



           7   District 3, in Albuquerque, at 7500 Pan American, Northeast.  



           8   This hearing will now come to order.  



           9                 I'm Paul Brasher.  I'm chair of the board of the 



          10   New Mexico Board of Licensure for Professional Engineers and 



          11   Professional Surveyors.  I'll be acting as the presiding 



          12   officer for this rule hearing.  The purpose of this hearing is 



          13   for the board to receive public comment on proposed amendments 



          14   to the board's current rules and regulations.  The board 



          15   welcomes everyone present at this meeting.  We appreciate 



          16   everybody taking the time to come and be with us this morning.  



          17                 This hearing is being conducted pursuant to and 



          18   in accordance with the provisions of the New Mexico Engineering 



          19   and Surveying Practice Act, NMSA. 1978, Chapter 61, Article 23, 



          20   Section 10; the Open Meetings Act, Article 15, Sections 10-15-1 



          21   through 10-15-4; and the Uniform Licensing Act, NMSA 1978, 



          22   Section 61-1-1 through 61-1-33.  The New Mexico Lobbyist 



          23   Regulation Act regulates activities before boards and 



          24   commissions and rule making proceedings.  You should contact 



          25   the Secretary of State's office for information and 
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           1   registration.  



           2                 A public notice of this hearing was advertised in 



           3   the New Mexico Register on February 13th, 2015, and in the 



           4   Albuquerque Journal on February 22nd, 2015.  Copies have been 



           5   available from the board office in Santa Fe since the notices 



           6   were published and are available to the public attending this 



           7   hearing.  Copies of the proposed rules were available from the 



           8   board office and the board website.  



           9                 I'd like to remind everybody at this point to 



          10   sign in.  We have an attendance sheet in the back somewhere 



          11   which will later be entered into this proceeding as an exhibit 



          12   and will become a record of this hearing.  So let me just ask 



          13   everybody, has everybody signed in?  Okay.  Thanks for doing 



          14   that.  Samantha, if you would get that sign-in sheet, and if 



          15   somebody comes in late, be sure that they sign in.  That would 



          16   be appreciated.  Where is the sign-in sheet right now?  Okay.  



          17                 As we proceed here -- before we proceed, let me 



          18   ask the acting executive director of the board, Mr. Perry 



          19   Valdez, to call the roll of the board members present for the 



          20   hearing.  



          21             MR. VALDEZ:  Paul Brasher?  



          22             CHAIRMAN BRASHER:  Present.  



          23             MR. VALDEZ:  Glen Thurow?  



          24             MR. THUROW:  Present.  



          25             MR. VALDEZ:  Joshua Skarsgard?  Ronald Bohannan?
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           1             MR. BOHANNAN:  Present.  



           2             MR. VALDEZ:  August Meyers?  



           3             MS. MYERS:  Present.  



           4             MR. VALDEZ:  Dr. Rola Idriss?  



           5             DR. IDRISS:  Present.  



           6             MR. VALDEZ:  Cliff Spirock?  



           7             MR. SPIROCK:  Here.  



           8             MR. VALDEZ:  Julie Samora?  David Cooper?  



           9             MR. COOPER:  Present.  



          10             MR. VALDEZ:  Karl Tonander?  



          11             MR. TONANDER:  Present.  



          12             MR. VALDEZ:  Mr. Chair, we have a quorum.



          13             CHAIRMAN BRASHER:  Thank you, Mr. Valdez.  Let the 



          14   record show that Mr. Rick Word, Assistant Attorney General and 



          15   general counsel for the board is present here to advise the 



          16   board.  For the record, Mr. Word is counsel for the board.  



          17                 This is a formal proceeding.  Our court reporter 



          18   today is Chris Sanchez with New Mexico Depo and he has been 



          19   contracted to record the proceedings as is the usual procedure.  



          20   The court reporter will record the proceedings and the 



          21   transcript will become part of the rule hearing record.  



          22   Therefore, persons recognized to address the board are asked to 



          23   identify yourself for the record each time you address the 



          24   board and speak loudly and clearly enough so that the recorder 



          25   can pick up your comments.  
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           1                 This is the way we are going to conduct the 



           2   hearing.  Mr. Valdez, the acting executive director of the 



           3   board, will present exhibits to the board.  I, as the presiding 



           4   officer, will rule on the admissibility of the exhibits offered 



           5   for admission after allowing some questions from members of the 



           6   board.  The exhibits admitted into evidence are available for 



           7   review by members of the public; however, these exhibits may 



           8   not be removed from the room.  You can look at them; you just 



           9   can't take them away.  



          10                 After Mr. Valdez office exhibits and their 



          11   admission has been ruled on, I'll open the hearing for comments 



          12   from the audience.  We'll proceed in numerical sequence through 



          13   each proposed rule.  We will address only one rule at a time.  



          14   However, you may refer to other rules that reasonably relate to 



          15   the rule being discussed or which relate to your comments.  The 



          16   New Mexico Board of Licensure for Professional Engineers and 



          17   Professional Surveyors does not follow the Rules of Evidence, 



          18   but shall, in the interest of efficiency, reserve the right to 



          19   limit all testimony deemed irrelevant, redundant or unduly 



          20   repetitious.  The decision as to whether such testimony is 



          21   irrelevant, redundant or unduly repetitious shall be made by me 



          22   as the presiding officer.  



          23                 Now, if I could, may I have a show of hands of 



          24   the individuals who intend to testify or comment on the 



          25   proposed rules?  Okay.  I see three.  We'll limit testimony -- 
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           1   we'll start off limiting testimony to something like five 



           2   minutes or so.  So if you have a comment, if you could keep it 



           3   concise and brief, that would be helpful.  It would help us be 



           4   able to follow your train of thought.  



           5                 After you've testified or commented, I'll offer 



           6   the board members the opportunity to question you if they'd 



           7   like to.  Any member of the audience wishing to question any 



           8   other person may do so after being recognized by me as the 



           9   presiding officer.  Each person recognized to speak shall 



          10   identify him or herself for the record.  



          11                 At the conclusion of this rule hearing, the board 



          12   will hold its meeting where we will conduct discussions and 



          13   take final action such as amending, adopting or tabling, and so 



          14   forth, actions on the rules.  



          15                 Okay.  The time is 10:19 and the public hearing 



          16   is now open.  I would like to ask Mr. Valdez at this time, do 



          17   you have exhibits to enter into evidence for us?  



          18             MR. VALDEZ:  Mr. Chair, Mr. Paul Brasher, members of 



          19   the board, I have the following exhibits to enter into 



          20   evidence.  Exhibit 1, the legal notice published in the New 



          21   Mexico Register on February 13th, 2015, the required minimum of 



          22   30 days advance notice for a public hearing.  



          23                 Exhibit 2, the legal notice published in the 



          24   Albuquerque Journal on February 22nd, 2015, required days of 



          25   advance notice for a public rule hearing.  





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                             8



           1                 Exhibit Number 3, the memorandum to interested 



           2   parties dated February 13th, 2015.  



           3                 Exhibit Number 4, proposed amendments to the 



           4   board's rule, part 1 of 16.39 NMAC entitled "General 



           5   Provisions."  The proposed changes within that section deal 



           6   with changing the issuing agency's address, changing or 



           7   redefining the duties of the board and officers, procedures at 



           8   board meetings and committee meetings, and also redefining the 



           9   procedures for rosters, licensure rosters.  



          10                 Exhibit 5, proposed amendments to the board's 



          11   rule, part 2 of 16.39 NMAC entitled "Professional Development."  



          12   Within these proposed changes are a definition for ethics 



          13   training, redefining the requirements for ethics continuing 



          14   education hours.  Also cleaning up the requirements for renewal 



          15   and the hours that are required.  Changing Section G of record 



          16   keeping.  Also changing or updating language for the 



          17   reinstatement section and a few other sections under the 



          18   exemptions section of part 2.  



          19                 Exhibit 6, proposed amendments to the board's 



          20   rule, part 3 of 16.39 NMAC entitled "Engineering Fees."  In 



          21   there we change and update the address for the issuing agency.  



          22   Definitions are also updated to fit the current standards for 



          23   engineering curriculum and also the computer-based testing 



          24   system now given by NCES.  Updating and adding disciplines of 



          25   engineering.  Removal of the fire protection section.  Updating 
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           1   licensure requirements for engineering.  Implementing new 



           2   language for the computer-based testing of NCES.  Updating on 



           3   Section 12, seal of license, the seals under responsible charge 



           4   and also sealing multiple documents.  Under Section 13, 



           5   endorsements, updating that section with the more current laws.  



           6                 Exhibit Number 7, proposed amendments to the 



           7   board's rule, part 4 of 16.39 NMAC entitled "Incidental 



           8   Practice."  Again, updating the issuing agency's address, as 



           9   well as increasing the construction value.  



          10                 Exhibit Number 8, proposed amendments to the 



          11   board's rule, part 5 of 16.39 NMAC entitled "Surveying."  



          12   Updating the issuing agency's address.  Updating the 



          13   definitions also to coincide with computer-based testing and 



          14   other educational requirements.  Updating the section regarding 



          15   licensure requirements.  Updating the section "Examinations" to 



          16   comply with the new NCES computer-based testing.  Also, under 



          17   seal of license dealing with the licensee and responsible 



          18   charge in multiple projects, and adding in a new section on the 



          19   history of endorsements of the licensure requirements 



          20   throughout the years.  



          21                 Exhibit Number 9, proposed amendments to the 



          22   board's rule, part 6 of 16.39 NMAC entitled "Licensure for 



          23   Military Service Member Spouses and Veterans."  This is a new 



          24   section added into the Administrative Code to comply with the 



          25   recent state legislature law that deals with military service 
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           1   members, spouses and veterans and their licensure, expediting 



           2   licensure.  



           3                 Exhibit Number 10, proposed amendments to the 



           4   board's rule, part 7 of 16.39 NMAC entitled "Miscellaneous."  



           5   Along with changing the address of the issuing agency, proposed 



           6   changes are changing the word "misconduct" to "a violation" and 



           7   also some other verbiage.  



           8                 Exhibit number 11, proposed amendments to the 



           9   board's rule, part 8 of 16.39 NMAC entitled "Code of 



          10   Professional Conduct."  In this section several changes were 



          11   proposed to clean up and to clear up some interpretations of 



          12   the professional conduct.  



          13                 Exhibit Number 12, public comments on proposed 



          14   amendments from Mr. Tom Rollag on 16.39.3.  



          15                 Exhibit Number 13, public comments on proposed 



          16   amendments from Mr. Jeremy Baker on Section 16.39.5.  



          17                 Exhibit Number 14, public comments on proposed 



          18   amendments from Mr. Gerald Donahue on Section 16.39.5.  



          19                 Exhibit Number 15, public comments on proposed 



          20   amendments from Mr. Glen Thurow on Section 16.39.5.  



          21                 Exhibit Number 16, public comments on proposed 



          22   amendments from Mr. Cliff Spirock on Section 16.39.6.  



          23                 Exhibit Number 17, public comments on proposed 



          24   amendments from Mr. Hank Rosoff on Section 16.39.8.  And that 



          25   is all the exhibits, Mr. Chair.  
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           1             CHAIRMAN BRASHER:  Thank you.  Mr. Valdez, are there 



           2   any questions regarding the -- not at this time the details of 



           3   the exhibits but the exhibits themselves from the board?  



           4   Hearing none, Exhibits 1 through 17 are hereby admitted into 



           5   the record.  



           6                 Mr. Valdez, are there any other exhibits that 



           7   you'd like to enter into the record at this time?



           8             MR. VALDEZ:  Are there any exhibits that need to be 



           9   entered from the public at this time, any written exhibits?  



          10   There are none.



          11             CHAIRMAN BRASHER:  Thank you.  Any persons wishing to 



          12   testify and who wish to submit evidence with their comments 



          13   shall do so when they are recognized to testify.  Each document 



          14   shall be introduced as an exhibit into the record.  Board 



          15   members will be permitted to ask questions before I rule on the 



          16   admissibility of the evidence.  Upon admissibility, each 



          17   exhibit will be marked and numbered and entered into the 



          18   record.  



          19                 At this time, each proposed rule will be 



          20   introduced in turn into the record.  I'll open the floor to 



          21   members of the audience for testimony and comments on each 



          22   rule.  Members of the hearing board or of the audience may 



          23   question each witness upon being recognized to speak.  However, 



          24   any discussion by the board will be held during the following 



          25   meeting.  
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           1                 So what I'd like to do now is, we have the list 



           2   of exhibits, the 17 of them entered into the record.  And I 



           3   presume everybody's got copies of these.  So let me ask, is 



           4   there anyone who would like to comment on Exhibit 1, part 1, 



           5   the general provisions.  



           6                 Hearing none, moving ahead, is there anyone who 



           7   would like to comment on part 2, the professional development?



           8             MR. VALDEZ:  Mr. Chair, members of the board, my name 



           9   is Perry Valdez, and I'd like to make a comment on part 2, 



          10   section -- my apologies.  It's under Section 1.



          11             MR. BOHANNAN:  Mr. Chair, I move that we go back to 



          12   part 1.



          13             CHAIRMAN BRASHER:  Let's go back to part 1, reopen 



          14   that.  What comments do you have under part 1, general 



          15   provisions, Mr. Valdez?



          16             MR. VALDEZ:  Under Section 17, status of licensure.  



          17   For retired status of a license, on there I would recommend the 



          18   board amend Section A under "Retired Status" to include if the 



          19   license must be active.  Right now as it stands, it leaves it 



          20   open that anyone with a license that's either lapsed or 



          21   inactive can apply for retired status.  And I would recommend 



          22   the board to amend that to include that the requirement be that 



          23   the license has to be active and in good standing.



          24             CHAIRMAN BRASHER:  If I understand this correctly, 



          25   what you're suggesting, then, is that before someone can apply 
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           1   for active or retired status -- inactive or retired status, 



           2   they should be active.  



           3             MR. VALDEZ:  Just retired.



           4             CHAIRMAN BRASHER:  Just retired.  Okay.  Sorry.  So 



           5   before somebody asks to put their license on retired status, 



           6   they can be active to start with.  



           7             MR. VALDEZ:  Correct.  



           8             CHAIRMAN BRASHER:  In good standing, and so forth.



           9             MR. BOHANNAN:  Mr. Chair, if I may ask a question.  



          10             MR. BRASHER:  Mr. Bohannan, please.  



          11             MR. BOHANNAN:  Mr. Valdez, would you suggest a new 



          12   section, Subsection 4, or would you suggest that we modify 



          13   number 1 "retired from active practice" and put in a comma 



          14   "provided that the licensee is in active state"?  



          15             MR. VALDEZ:  Correct.  I would input a new section 



          16   number, so it could be A1 and an A2, at least 60 years of age, 



          17   comma, number 3 license is currently active, semicolon, and 



          18   number 4, "have been licensed for a continuous period of 20 



          19   years," et cetera, et cetera.



          20             CHAIRMAN BRASHER:  Any comments on that from the 



          21   board?  



          22             MR. TONANDER:  May I ask a question?  



          23             MR. BRASHER:  Mr. Tonander.  



          24             MR. TONANDER:  Mr. Valdez, could you substantiate why 



          25   someone could not go from inactive essentially to retired?  
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           1             MR. VALDEZ:  As it currently stands, the licensee may 



           2   request retired status while they are in inactive status or in 



           3   a lapsed status.  It just seems that to retire a license when 



           4   technically they don't have a license seems a little bit -- 



           5   what's the answer I'm looking for?  Since they currently don't 



           6   have an active license, it doesn't seem appropriate to retire a 



           7   license that's not active, currently active.  



           8             MR. BOHANNAN:  Mr. Chair, if I may.  Mr. Valdez, so 



           9   that would preclude someone who may have an inactive license 



          10   who may be under disciplinary action by the board from actually 



          11   retiring the license, in my opinion.  Is that what you think?  



          12             MR. VALDEZ:  I hadn't thought about that, but, yes, 



          13   potentially.  



          14             CHAIRMAN BRASHER:  This rule was not one of the rules 



          15   that was a modification that was sent to us.  But while we're 



          16   here, does anybody have any comments?  The idea is that before 



          17   you can go to retired status, you need to be in active 



          18   standing.  



          19             MR. VALDEZ:  Correct.  An active license.



          20             CHAIRMAN BRASHER:  Okay.  Thank you.



          21             MR. BOHANNAN:  Mr. Chair, if I may ask our general 



          22   counsel.  So this is one of those amendments that in reviewing 



          23   what we're allowed to do at this hearing and subsequent board 



          24   action would probably need to be readvertised.  



          25             MR. WORD:  That would be my recommendation, Mr. Chair 
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           1   and Mr. Bohannan, since this was not among the proposed changes 



           2   that were advertised.  It's okay to discuss it, but I would 



           3   recommend that the board not adopt this proposed change at this 



           4   time in support of this rule making process.



           5             MR. BOHANNAN:  So this would actually be -- as we get 



           6   comments from the general public from our licensees as well as 



           7   the general board members, we're going to have a list of 



           8   proposed rule changes that would have to actually go back to 



           9   the process.  So this would be one of those that would fall in 



          10   that category.  



          11             CHAIRMAN BRASHER:  But if we have those, we might as 



          12   well bring them up.  We might as well let them surface.  This 



          13   is a good forum for that.



          14             MR. WORD:  Just to be clear, my recommendation, 



          15   Mr. Chair, that the board ultimately at its follow-up meeting 



          16   will be deciding on proposed changes that have been published 



          17   and we're specifically acting on our hearing today.  



          18             MR. BRASHER:  Thank you for the reminder, Mr. Word.  



          19   Regarding part 1, Mr. Valdez, does that constitute it?  



          20             MR. VALDEZ:  Yes.



          21             CHAIRMAN BRASHER:  Let's go back to part 2, the 



          22   professional development.  Let me ask again, is there anyone 



          23   who would like to comment on part 2, professional development?  



          24   Okay.  



          25             MR. THUROW:  Mr. Chairman, are we allowed to make a 
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           1   comment from the board itself concerning this.  



           2             CHAIRMAN BRASHER:  Yes.  



           3             MR. THUROW:  I would like to point out on continuing 



           4   professional development, which is 16.39.2.8(D), requirements, 



           5   that the proposed language will probably be at odds with the 



           6   NCEES language for continuing professional competency.  The 



           7   NCEES education committee has decided to put before the full 



           8   board or the full NCEES conference a change in the basic CPC 



           9   language which will say that it is 15 professional development 



          10   hours per calendar year, one of which should be in ethics.  



          11                 So while this has not yet been codified in the 



          12   NCEES CPC standards, I suspect that it will be so this coming 



          13   August at the annual conference.  So I just want to point out 



          14   at this time that our rule will be in conflict with the NCEES 



          15   standard.



          16             CHAIRMAN BRASHER:  Mr. Thurow, you said that one of 



          17   which -- is that one PDH of which -- 



          18             MR. THUROW:  Should be in ethics.  And then also 



          19   using this on a calendar year rather than a biennium.  So, 



          20   essentially, what they are trying to achieve, Mr. Chairman and 



          21   members of the board, is to have a degree of continuity between 



          22   states to enhance mobility for engineers.  And so they're 



          23   trying to set a standard for states to follow.  



          24                 Now, this certainly doesn't obligate us in any 



          25   stretch of the imagination to follow the standard.  But I did 
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           1   want to point out that they will require one hour of ethics, 



           2   and our current language strikes the ethics requirement.  I 



           3   understand that this will be -- ethics can still be taken and 



           4   counted towards continuing professional competency.  But in 



           5   order to facilitate, again, mobility, the mobility issue will 



           6   require other states that continue to have an ethical 



           7   requirement.  Those practitioners should be aware that while it 



           8   is optional in New Mexico should we go that route, it is still 



           9   required in other states and as part of the national standard.



          10             CHAIRMAN BRASHER:  Thank you, Mr. Thurow.  At this 



          11   point, the time is 10:40 a.m.  For the record, we are joined by 



          12   Ms. Julie Samora, board member.  



          13                 Mr. Thurow, the forthcoming NCEES recommendations 



          14   and is it one PDH ethics required per -- 



          15             MR. THUROW:  Yes, per calendar year.  So you would 



          16   need two in a renewal cycle.



          17             CHAIRMAN BRASHER:  Okay.



          18             MR. BOHANNAN:  Mr. Chair, if I may.



          19             CHAIRMAN BRASHER:  Mr. Bohannan, please.  



          20             MR. BOHANNAN:  I would like to hear the board's 



          21   discussion on modifying the second line of that from striking 



          22   all ethics hours from four required biennium to two, to have at 



          23   least two hours in ethics with the thought process that after 



          24   NCEES adopts it, then next year we could bring our rules into 



          25   alignment and we would already have that requirement to be in 
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           1   alignment.  I like where NCEES is going with annual 



           2   requirements, educational requirements.  That's one of our 



           3   biggest problems is getting people at the end of the year 



           4   saying, "I forgot to get my PDH credits."  And we spend a lot 



           5   of time on this board talking to folks about who missed their 



           6   requirements.  So I would be supportive once NCEES amends that 



           7   and adopts that procedure.  As an interim step here, I would 



           8   consider entertaining two PDHs in a two-year period.  That's 



           9   just my thoughts.



          10             CHAIRMAN BRASHER:  Mr. Thurow, what has NCEES 



          11   recommended in the past before this?  



          12             MR. THUROW:  The current CPC standards pretty much 



          13   follows the way our current rules are written.  Again, their 



          14   emphasis, as Mr. Bohannan has mentioned, that they want to make 



          15   it per calendar year rather than biennium because they find 



          16   that a lot of people are waiting till the final hour and then 



          17   jumping in to get 30 hours of credit.  And they feel that if it 



          18   were maintained on a calendar year, that it would be more 



          19   appropriate to the continuing educational competency that 



          20   they're looking for.  



          21                 I believe that -- and of course, Dr. Idriss 



          22   serves on that committee with me.  And am I characterizing that 



          23   correctly, Dr. Idriss?  



          24             MS. IDRISS:  Yeah.  It makes it looking at the 



          25   mobility.  And currently the rule is so different from state to 
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           1   state and the dates are so different.  So basically what they 



           2   say is if you make it on a calendar year, then it makes it so 



           3   much easier.  For somebody who is licensed in multiple states 



           4   it becomes really difficult to keep up.  



           5             MR. THUROW:  Mr. Chairman, if I may continue with one 



           6   other comment on this section.



           7             CHAIRMAN BRASHER:  If you would, please.  



           8             MR. THUROW:  Under 16.39.2.8(D), there's going to be 



           9   some language changes as per qualifying activities where we are 



          10   adding new language under part 3 of -- Section 3 of part D 



          11   where it states, "Short courses/tutorial and distance-education 



          12   courses offered through correspondence, television, videotapes 



          13   or the internet relevant to engineering and surveying."  Their 



          14   language will state "Completion of short courses/tutorial, 



          15   webinar or distance-education courses offered for self-study, 



          16   independent study or group study through synchronous or 



          17   asynchronous delivery method such as live correspondence, 



          18   archival or internet based education."  So that is a minor -- 



          19   there's some words missing there, but they're trying to make it 



          20   more in tune with the current way that PDHs are being required.  



          21   So we're dropping "television" and just trying to update the 



          22   language in that section to reflect the actual -- again, the 



          23   actual way that continual professional competency hours are 



          24   obtained by practitioners.  It's a minor point, but if we're 



          25   going to alter the language and want to, again, be in line with 
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           1   NCEES, we might consider it now.  Again, this has not been 



           2   formally adopted at this point by NCEES, but I suspect that it 



           3   will be placed on a consent agenda at the annual conference 



           4   this coming August.



           5             CHAIRMAN BRASHER:  Okay.  If you would step back just 



           6   a second, Mr. Thurow.  On the PDHs for ethics and obtain 



           7   annually, how would that change the rules we have in front of 



           8   us here?  



           9             .  



          10             MR. BOHANNAN:  Mr. Chair, it would be two PDHs 



          11   biannually.  



          12             MR. BRASHER:  For ethics.



          13             MR. BOHANNAN:  For ethics.  



          14             MS. SAMORA:  Mr. Chair, can I ask for clarification 



          15   on that?  So NCEES is looking at making PDH of ethics a 



          16   requirement for one year?  Is that something they're proposing?  



          17             MR. THUROW:  Mr. Chairman, members of the board, 



          18   Ms. Samora, I think what is contemplated here is trying to 



          19   standardize CPC requirements amongst the several states to 



          20   increase mobility.  Most states which have some sort of an 



          21   ethics education requirement in order to maintain a 



          22   licensure -- 



          23             MS. SAMORA:  Is that a fact?  Because my 



          24   understanding is that they don't.  



          25             MR. THUROW:  As I understand it -- I don't have the 
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           1   precise number, but it is more often required than not.  And so 



           2   what they are wanting to do is change it from biennium or 



           3   renewal cycle to calendar year of -- 15 hours per calendar year 



           4   of total PDHs, one of which should be ethics.  So you would 



           5   need two -- for our current language it would take two hours 



           6   of ethics.



           7             MS. SAMORA:  Because we've got the two years.  



           8             MR. THUROW:  But the other thing is do we want to 



           9   change it to 15 PDHs for calendar year rather than 30 PDHs per 



          10   biennium.  



          11             MR. BOHANNAN:  Mr. Chair, Mr. Thurow, I think -- if 



          12   we make that change, I don't think we can make that change 



          13   today.  We would have to go back through the rule making 



          14   process to advertise it.  That's a big change to our licensures 



          15   to go from the biennium to annual.  But I am in agreement.  



          16   I've actually changed the way I renew mine to an annual just 



          17   so -- I'm tired of the same looking at is this the year I need 



          18   to get my 30.  



          19             MR. THUROW:  Mr. Chairman, members of the board, one 



          20   comment -- and again, I believe Dr. Idriss has pointed this 



          21   out -- is that with all of the states having different 



          22   requirements trying to figure out when your renewal cycle is in 



          23   relation to other states is problematic.  So the emphasis here 



          24   of if everyone moves to 15 per calendar year, that becomes less 



          25   of an importance than it is currently.  





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                            22



           1             MS. IDRISS:  I think the reason probably why it's so 



           2   different from state to state and even staggered in big states 



           3   like California because they don't want too much pressure when 



           4   it comes to the time of renewal on the staff, you know, when 



           5   you have millions of people that have to renew at the beginning 



           6   of the year.  I think probably this is why they try to stagger 



           7   it.  So this is the reason.  It looks like it's -- it's 



           8   mind-boggling why you have to renew certain depending on when 



           9   you started and on that date or when you were born or your 



          10   birthday.  But I think the origin was to lessen the load, a 



          11   huge load on the staff.  I think this is where it came from.  



          12                 So, you know, the fact is that NCEES is trying to 



          13   make mobility a lot easier for engineers that are licensed in 



          14   multiple states.  The truth of the matter is us as New Mexico 



          15   State Board of Licensure, we don't have to abide exactly by 



          16   what the committee is doing, especially when it has not been 



          17   voted totally on still in the process.  But what Mr. Thurow is 



          18   saying is -- you know, he's giving us an idea about where the 



          19   committee is going.  And it hasn't even been voted on, but this 



          20   is where the trend is.  This is where the work of the committee 



          21   is.  



          22                 Now, certain states like, for example, 



          23   California, they don't even have any CPC requirements, period, 



          24   no CPC requirements.  Some states require ethics, some states 



          25   don't.  So it still comes back to the state, what the State 
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           1   Board of Licensure wants to do, keeping in mind that you want 



           2   to facilitate mobility for our licenses.



           3             CHAIRMAN BRASHER:  Mr. Thurow, let me follow this 



           4   through, then.  The idea is that New Mexico would still require 



           5   30 PDHs every two years.  It's just that what we would require 



           6   will take a 15-year time, right?  But we wouldn't be asking the 



           7   licensees to report that annually.  It's just that we wouldn't 



           8   know if somebody is getting all 30 in the last minute in two 



           9   years.  The only way this would be exposed would be through an 



          10   audit, right?  If somebody was audited and asked when did you 



          11   get those 15 PDHs, and they say I got 30 December 31st, how 



          12   would you know that somebody was getting all their 15 each 



          13   year?  



          14             MR. THUROW:  Mr. Chairman, members of the board, if I 



          15   recall from our last renewal cycle that when we are entering 



          16   our professional development hours in, that the date that they 



          17   were taken is part of the fields that are being filled out.  In 



          18   line with that, NCEES is also contemplating a national CPC 



          19   registry where people can report their professional competency 



          20   development into this national registry, and that, again, is 



          21   being formulated and is still -- the process is still quite 



          22   dynamic.  



          23                 But I believe that eventually what we'll find is 



          24   that you have a national CPC registry that in the same token is 



          25   when you have NCEES send their credentials to various state 
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           1   boards of licensure much the same way that your CPCs will be 



           2   recorded by NCEES to state boards of licensure where you are 



           3   trying to obtain a license.  And part of that entrance into the 



           4   national CPC hour registry will be the dates that you took it, 



           5   as well as some other pertinent facts related to that education 



           6   that you acquired.  



           7                 For our more parochial purposes, I believe that 



           8   that field date is already in there.  If not, it could be 



           9   added, and we simply make it incumbent upon the licensee to 



          10   enter in the appropriate dates that these courses were taken.  



          11   It does not seem to be that big of a challenge to me.  And 



          12   then, of course, we rely on the veracity of our licensees to 



          13   faithfully report their hours and when they took them.  



          14             MS. IDRISS:  Mr. Chairman, I think the way we have it 



          15   gives a lot more flexibility for the licensees.  I mean, I know 



          16   that it's important, mobility is important, but a lot of our 



          17   licensees are only licensed in New Mexico.  And if you start 



          18   telling them, you know, you have to have those 15 within a year 



          19   and we have to check on it and then you have to have your 30 



          20   within the two years.  Right now we have a lot more 



          21   flexibility.  



          22                 Let's say you find a course that you want to take 



          23   at the end of the year or the following year, that two-year 



          24   window gives you a lot more flexibility.  I think what you want 



          25   to do is really help people enhance their education.  And 





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                            25



           1   putting more and more failures and rules just simply makes it a 



           2   lot harder to get licensed and to have to continue with your 



           3   licensure.  



           4                 I think right now we have a lot more mobility, 



           5   much more flexibility than going to the NCEES standard.  



           6   Because people want to get licensed in 10 states, well, they 



           7   have to jump through the hoops.  But somebody that wants to be 



           8   license in one or two states, I think right now our rule is 



           9   giving them a lot more flexibility.  NCEES says you have to 



          10   have two PDHs every two years -- or every year one PDH, and 



          11   they keep track of it because they have the software and 



          12   everything and the staff.  But we are not telling them we're 



          13   not going to take the PDHs from ethics.  We are saying we're 



          14   going to take up to four.  But we're not saying you have to 



          15   take this, this and that.  We're giving them more flexibility.  



          16   Depending on your profession.  



          17                 You know, like for example, we are discussing at 



          18   the NCEES meeting, you know, ethics it should be sometimes 



          19   you're looking at business ethics.  Sometimes you're looking at 



          20   so many different facets of this topic.  And when you start 



          21   looking at so many rules and so many dates, it just makes it 



          22   harder, you know what I mean?  I myself like giving the 



          23   licensees a little bit more flexibility.  And we will take the 



          24   NCEES rules and regulations once they vote on them, but it 



          25   doesn't mean that this is the way to go.  It doesn't mean this 
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           1   is the way to go.  That's how I look at it.  You want to help 



           2   the public.  You want to help the licensees get licensed and 



           3   get more and more of them licensed rather than making it lot 



           4   harder on them to go through the process.  



           5             MR. BRASHER:  Mr. Spirock.  



           6             MR. SPIROCK:  Mr. Chair and members of the board, and 



           7   an address to Mr. Bohannan's recommendation, for the purpose of 



           8   this hearing I like the idea to changing it to two hours 



           9   because we have that ability without reinventing the wheel and 



          10   defer any action, definition of ethics nor the change of the 



          11   mix of our reporting at this time.  



          12             MS. SAMORA:  Mr. Chair, I would just like to maybe 



          13   reiterate a little bit of what Dr. Idriss said.  I'm all for 



          14   trying to make things consistent with NCEES and the whole 



          15   mobility issue.  But I just think when the ethics came about, I 



          16   think at the time it sounded like a great idea, and what it did 



          17   was kind of create a situation where people were taking the 



          18   same ethics class over and over again.  Some people would argue 



          19   that we're supposed to be ethical anyway.  So I'm not against 



          20   it.  I mean, I could certainly say, you know, back off a little 



          21   bit.  But I personally would prefer to keep it the way that we 



          22   proposed it, which is make it an optional up to the four hours.  



          23   But if there's trend going toward that, I can understand making 



          24   that requirement.  



          25                 And I also reiterate what Dr. Idress said.  You 
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           1   know, let's not make it more complicated for people who report.  



           2   You've got some states that don't have any PDHs.  It's 



           3   sacrilegious to say it, but some would say I'm an engineer.  If 



           4   I'm going to progress.  I'm a surveyor and I'm going to 



           5   progress in my career, I'm going to learn things on my own just 



           6   to be robust in their fields.  So we're requiring these PDHs 



           7   and that's fine, but let's not make it more cumbersome.  



           8                 I would be in favor with just keeping it the way 



           9   we proposed it where we eliminate the requirement for PDHs for 



          10   ethics.  But I appreciate that NCEES is looking at that.  I 



          11   wasn't aware that -- I guess they're proposing that for their 



          12   August meeting.  I don't know.  But anyway, just my two cents 



          13   worth.  



          14             CHAIRMAN BRASHER:  This was the thinking at the time 



          15   these rules were revised and it goes back to probably two years 



          16   or so.  The thinking on the ethics was that you're ethical.  



          17   You have ethics or you don't.  You bring them to the profession 



          18   or you don't.  You're taking a class and I'm going to teach 



          19   you.  It might be a good reminder for you so I can teach you.  



          20   It's not going to make an ethical person out of somebody who 



          21   isn't, who doesn't already bring that to the profession.  And 



          22   that issues arising out of ethics through the complaint process 



          23   would be brought to the board and be judged that way.  And that 



          24   was the reason that it was taken out and stricken from the 



          25   rules at the time.  
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           1                 And we also have heard from a lot of licensees 



           2   who felt like they were taking the same class over and over 



           3   again and weren't really getting a lot out of it.  And we're 



           4   agreeing that you have ethics or you don't; you behave properly 



           5   or you don't.  And your behavior is not going to be influenced 



           6   by taking a class.  Are there any other comments from the 



           7   board?  



           8             MR. COOPER:  Mr. Chairman, members of the board, my 



           9   opinion on the ethics is I always like the four hours.  I agree 



          10   with Ms. Samora's comments about you have ethics or you don't 



          11   have ethics.  That is true.  But there are other things that 



          12   you can bring to the table.  Mr. Spirock sent me an E-mail with 



          13   some excellent comments about what that would mean.  I believe 



          14   that if we're going to go in line with NCEES with the two 



          15   hours, that we need to maybe put some definitions of scope of 



          16   classes, types of things that the board would recognize as 



          17   being covered under that ethics training, business practices, 



          18   things like that.  I appreciate Mr. Spirock's comments on that.  



          19   That brought a lot of new thinking into my game here about 



          20   ethics and stuff.  That's all I have, Mr. Chairman.



          21             CHAIRMAN BRASHER:  When you're considering whether to 



          22   include ethics into the requirement or not is when we get to 



          23   it -- and it's in part 8 here -- the Rules of Professional 



          24   Conduct.  I think that we've strengthened the rules.  They're 



          25   just a little more better defined, a little more clear on what 
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           1   is expected in the way of professional conduct from engineers 



           2   and surveyors.  That was part of the thought process that went 



           3   into it.  So that's how we got where we are today.  Any other 



           4   comments from the board?  



           5             MR. TONANDER:  Mr. Chairman and members of the board, 



           6   I can certainly go with some of the later comments here as 



           7   well.  I believe there's a reason for ethics.  I certainly can 



           8   understand and appreciate the argument that you might be 



           9   ethical or not.  But I think I've mentioned this in a prior 



          10   board meeting that people can intend to be ethical but simply 



          11   not understand an element or two, and having a reminder of that 



          12   on a regular basis may help things not come to this board, 



          13   which really should be -- we should not necessarily be the 



          14   people who are determining whether or not someone is being 



          15   ethical in the state when they very well could have helped 



          16   themselves and things.  I think keeping those requirements in 



          17   there would serve that purpose.  



          18                 I would also somewhat question the idea that if 



          19   we're really trying to allow flexibility, that then placing a 



          20   limit upon the number of ethics credits seems contrary to that 



          21   concept.  If we're trying to define flexibility on how somebody 



          22   obtains hours easier, I'm not sure what that limitation 



          23   accomplishes.



          24             CHAIRMAN BRASHER:  Any other comments from the board?  



          25             MR. SPIROCK:  Mr. Chair, before you go to the public, 
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           1   just a quick story relating to the latest New Mexico 



           2   professional surveyors conference.  I was privileged to sit in 



           3   with Mr. Tonander and Mr. Cooper on two sections that were 



           4   entitled "Ethics."  We didn't have any PowerPoints -- excuse 



           5   me, yes, we did but we didn't use them.  But we didn't go 



           6   through any prescribed presentation.  It was more of a panel 



           7   that related to the audience.  It's somewhat molded my approach 



           8   to mandatory I've got to take ethics training.  Before, it was 



           9   okay, I'll go to the conference who is going to teach the same 



          10   old stuff or is there a webinar or a pay per fee on the 



          11   Internet.  



          12                 By entertaining information from an audience in a 



          13   panel session, a lot of the discussion went to professional 



          14   conduct.  It also went to the review of our minimum standards.  



          15   So one of the reasons why I suggested that we defer this 



          16   item -- and again, I'm supporting Mr. Bohannan's two-year 



          17   requirement -- is to maybe rethink the entitlement or the name 



          18   or the requirements for what's called ethics training, make it 



          19   more expansive and make it more conclusionary of ethics, as 



          20   well as review of our standard.  



          21             MS. IDRISS:  Mr. Chairman, I like this idea because 



          22   then we are opening it to a variety of courses, expanding the 



          23   definition of ethics.  There are so many ways of looking at 



          24   ethics.  So then you are opening it to many, many courses that 



          25   will look at different parts of ethics, not the very narrow 
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           1   definition of what the topic is.  And then that would be very 



           2   interesting for so many different parts of the profession.  



           3   Now, that, I like.  But then it becomes much more interesting 



           4   and much more varied, yeah.  So if you open up the definition 



           5   of ethics, then you are looking at many, many aspects of it, a 



           6   much more interesting list of courses.



           7             CHAIRMAN BRASHER:  Thank you.  Any other comments 



           8   from the board?  If you would identify yourself for the sake of 



           9   the record, that would be helpful.  



          10             MR. ROLLAG:  I'm Tom Rollag.  Mr. Chairman and 



          11   members of the board, I have two comments.  First of all, what 



          12   I think is ethical, you may not.



          13             CHAIRMAN BRASHER:  Excuse me.  Are you an engineer or 



          14   are you a surveyor?  



          15             MR. ROLLAG:  I'm a licensed surveyor in the state of 



          16   New Mexico and in the state of Texas.  To reiterate, what I 



          17   think may be an ethical practice you may not; or what you think 



          18   is ethical, I may not.  And I've had a few occasions where I've 



          19   doubted the ethics of my employers.  But I do like the biennium 



          20   if you want four hours.  Most courses that you take are not 



          21   one-hour courses in ethics.  There may be a morning or four 



          22   hours or something like that.  That way if you get your 



          23   four-hour PDHs in January, you can use them for the past year, 



          24   the way I understand the rules.  It's not two hours per year 



          25   and two hours for the next year.  It's four hours for the 
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           1   two-year period.  I think that makes it a lot easier, 



           2   especially for people that are putting on seminars and whatnot.  



           3   Thank you.



           4             CHAIRMAN BRASHER:  Thank you.  Are there any other 



           5   comments?  



           6             MR. MEDINA:  Good morning.  My name is Chris Medina.  



           7   I'm a licensed surveyor in New Mexico.  Mr. Chairman, members 



           8   of the board, I'm in support of the reduced two hours if it's 



           9   not going to be the four hours.  I recognize the question 



          10   either you're ethical or you're not.  But the experience you 



          11   get just interacting with the other professionals in the room, 



          12   the person presenting the class gives you a whole new view on 



          13   areas that you may have thought that you were doing right or 



          14   going in the right direction.  That's the intent to do the 



          15   right thing, but it just exposes you to different opinions and 



          16   gives it a different view from what you may have previously 



          17   had.  



          18                 I'm also liking Mr. Spirock's recommendation of 



          19   opening it up, not boxing it down just to surveying and 



          20   engineering.  It's pretty diverse from business practices, the 



          21   code of conduct just as an individual.  So that's a great idea 



          22   that I believe would make obtaining the ethics a little bit 



          23   simpler.  And then also open up the topics instead of just 



          24   purely ethics geared towards surveying or engineering.  



          25                 The last comment is the 15 hours per year.  That 
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           1   sounds -- in my opinion, it's a good idea compared to the 30 



           2   hours per every two years.  My approach on that is, you know, 



           3   if somebody's lacking and they go all the way to the end to 



           4   renew and then they're going to scramble to get those 30 hours, 



           5   how does that protect the public?  How is that individual 



           6   continuing their education by cramming something in two weeks 



           7   or two days, however long it takes.  



           8                 So I think spreading it out gives that individual 



           9   the opportunity to soak up what they're learning or continuing 



          10   with the education instead of scrambling and, you know, maybe 



          11   doing two seminars at once and it could come down to ethics 



          12   again.  You know, someone has two computers running on two 



          13   different websites watching a video.  I don't know.  I think 



          14   the 15 hours is a good way to go.  Thank you.



          15             CHAIRMAN BRASHER:  Thank you.  Are there any other 



          16   comments on this?  Let me ask, Mr. Thurow, is the NCEES talking 



          17   about that 30 hours, the number 30?  



          18             MR. THUROW:  Only in relationship to the total hours 



          19   for most renewal biennium.  But again, I want to emphasize that 



          20   they are looking for 15 hours to be achieved in a calendar 



          21   year, 30 hours for two calendar years for a renewal period.  



          22   And again, that is simply to try to standardize from state to 



          23   state for mobility.  



          24                 It is not incumbent upon us in any shape or form 



          25   as pointed out by Dr. Idriss that we have to adopt that mode 
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           1   unless we wish to facilitate mobility of our licensees from 



           2   state to state.



           3             CHAIRMAN BRASHER:  Are you aware of any states -- is 



           4   anybody here aware of any states that require more than 30?  



           5             MR. THUROW:  I'm not aware of any, Mr. Chairman.  



           6             CHAIRMAN BRASHER:  Do they all require them, as far 



           7   as you know?  



           8             MR. THUROW:  No, not all states.  California doesn't 



           9   have any requirements because they know it all.  



          10             MS. SAMORA:  Colorado doesn't have any, either.



          11             CHAIRMAN BRASHER:  All right.  Thanks everybody for 



          12   participating here.  Let's discuss part 2.  And we have the 



          13   next part on our agenda engineering fees.  This is part 3.  Is 



          14   there anybody from the board that would like to comment on part 



          15   3?  Hearing none, is there anybody visiting today who would 



          16   like to comment on part 3?  



          17                 Okay.  Part 4 is incidental practice.  Does any 



          18   member of the board have any comments on the subject of 



          19   incidental practice?  Hearing none, any members joining us in 



          20   our audience today want to comment on part 4?  Hearing none, 



          21   the next item is part 5 entitled "Surveying."  Are there 



          22   members of the board that would like to comment on our part 5?  



          23             MR. THUROW:  Yes.  Mr. Chairman, if I could, please, 



          24   I would like to refer to Section 16.39.5.8(G).  As originally 



          25   published, if you go down about halfway for experienced 
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           1   acceptable to the professional surveying committee, it states 



           2   that the four years of experience for graduates of a four-year 



           3   program in surveying must acquire this experience 



           4   post-baccalaureate.  This is not in line with the Engineering 



           5   and Survey Practice Act and is in error.  I have submitted as 



           6   an item -- perhaps we'll discuss that later, but some 



           7   alternative language which I believe reflects the intent of the 



           8   Engineering and Survey Practice Act.  Experience for -- if I 



           9   could, when we talk about experience, we have two different 



          10   levels.  If you are a graduate from a board-approved four-year 



          11   degree program in surveying, you may take the land surveyor -- 



          12   you can be considered for a land surveyor intern in your senior 



          13   year.  Then you can acquire four years experience either before 



          14   or after your education to sit for the professional surveyors 



          15   exam.  So we do not want to suggest that it be 



          16   post-baccalaureate because this experience can be obtained 



          17   before you go to school.  



          18                 For related science degrees acceptable or 



          19   approved by the board, those applicants must have four years 



          20   experience in order to take the land surveyor intern exam or 



          21   the fundamentals of surveying exam.  Then they must acquire 



          22   four years of experience after that point to sit for a 



          23   professional exam.  So for board-accepted related science 



          24   degrees, they need a total of eight years of experience.  For 



          25   graduates of board-approved surveying degree programs, they 
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           1   only require four years of experience which can be obtained 



           2   either before or after their education.  The language I 



           3   submitted as an exhibit adds clarification to that and is in 



           4   keeping with the Engineering and Survey Practice Act.



           5             CHAIRMAN BRASHER:  Okay.  So how would this language 



           6   change, then, Mr. Thurow?  



           7             MR. THUROW:  Well, in my exhibit I've actually 



           8   altered the language.  I can read you part C or paragraph -- 



           9   excuse me, paragraph G in its entirety if that will help the 



          10   board.  It's not that long.  



          11             CHAIRMAN BRASHER:  It would help me.  



          12             MR. THUROW:  All right.  Let me read this, then, into 



          13   the record.



          14             CHAIRMAN BRASHER:  This is your proposed language?  



          15             MR. THUROW:  This is my proposed language.  Paragraph 



          16   G of 16.39.5.8, "Applicants for the professional surveying 



          17   license will be accepted after the applicant has passed the 



          18   professional surveying exam and has fulfilled the education and 



          19   experience requirements.  Successful passing of the 



          20   professional surveying exam does not ensure licensure as a 



          21   professional surveyor.  To satisfy the statutory requirement 



          22   for board-approved surveying experience prior to licensure, a 



          23   candidate with a board-approved surveying curriculum of four 



          24   years or more as determined by the board shall have four years 



          25   of experience before or after certification as a surveying 
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           1   intern.  A candidate with a related science degree shall have 



           2   four years of surveying experience acceptable to the 



           3   professional surveying committee subsequent to certification as 



           4   a surveying intern.  After successfully completing the 



           5   professional surveying examination, an applicant, if necessary, 



           6   will meet the licensing requirements in the New Mexico 



           7   Engineering and Survey Practice Act shall update the 



           8   application as provided by subsection H of 61.39.5.8 NMAC."



           9                 So I'm trying to spell out specifically the 



          10   difference between a board-approved surveying degree program, a 



          11   graduate of that, and a board-approved related science degree 



          12   and a graduate of that.  I have also altered paragraph K to 



          13   just go ahead and use the king's English and say exactly what I 



          14   think the law is intending to say.  K, as amended, would read, 



          15   "All applications for professional surveyor license shall show 



          16   proficiency in the English language and shall have a minimum of 



          17   four years experience if a graduate of a board-approved 



          18   four-year surveying curriculum, or eight years if a graduate of 



          19   a board-approved related science curriculum working in the 



          20   United States under the direction of a licensed professional 



          21   surveyor who can attest to the applicant's ability and 



          22   knowledge as a competent surveyor."



          23             CHAIRMAN BRASHER:  Okay.  Is the distinction then 



          24   when the experience is required?  



          25             MR. THUROW:  The distinction is you need eight years 
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           1   total experience for a board-approved related science degree, 



           2   four of which has to be after you have passed the FS exam.  If 



           3   you are a graduate of a board-approved surveying curriculum, 



           4   that four years of experience can be obtained before or after 



           5   you obtain your degree.  



           6                 So, for instance, I have John Q surveying student 



           7   who worked in the industry for eight years and decided that he 



           8   wishes to become a licensed surveyor and goes to school, 



           9   graduates from a four-year degree surveying curriculum program 



          10   acceptable by the board.  He does not have to then go out and 



          11   get four more years of experience.  The eight years that he 



          12   acquired prior to him going to school is sufficient to satisfy 



          13   the requirement of the law.  



          14                 Now, I have Bill Belahew.  I don't know.  Bill 



          15   has a related science degree in geology which is accepted by 



          16   the board.  He needs four years before he can become a 



          17   surveying intern.  It's acceptable by the board, but he needs 



          18   four years of experience before he becomes an LSI.  Then after 



          19   he becomes an LSI, he needs four more years in order to sit for 



          20   the professional practices exam.  So for one it's a total of 



          21   four years experience.  For the other it's a total of eight 



          22   years experience.  And for the fellow that needs four years, he 



          23   can obtain that before or after his education.  The four years 



          24   for a related science must be obtained after certification as a 



          25   land surveyor intern.
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           1             CHAIRMAN BRASHER:  Okay.  What if the individual 



           2   obtains a degree in surveying, a bachelor's degree in surveying 



           3   from, say, New Mexico State, and maybe the senior year right 



           4   upon graduation that individual is eligible to take the LSI 



           5   exam, pass it, become an LSI and then follow up with four years 



           6   to become eligible to take the PS exam?  



           7             MR. THUROW:  That four years could be obtained prior 



           8   to obtaining his LSI.  



           9             CHAIRMAN BRASHER:  Okay.  So he has four years 



          10   experience doing surveying in some responsible capacity.  Then 



          11   he gets a degree in surveying and he's eligible for the LSI.  



          12   Then he's got another four years to take the -- so where is the 



          13   LSI -- why is there an LSI step, then, if he gets the degree in 



          14   four years?  Does he move right to PS?  



          15             MR. THUROW:  If his experience is acceptable to the 



          16   board, he could go from LS to PS.  Of course, they are two 



          17   different exams testing two different -- the fundamentals of 



          18   surveying exam is essentially a knowledge based exam.  The 



          19   principles and practices exam is a combination of both 



          20   knowledge and experience.  



          21                 So you see, the thought process is here.  And the 



          22   way this has been interpreted in the past by the surveying 



          23   committee is that your experience, as long as it's progressive 



          24   and under the guidance of a licensed professional surveyor, can 



          25   be obtained before or after your educational requirement is 
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           1   satisfied for those in a four-year surveying curriculum.  If 



           2   you are simply -- again, the other side of this coin is that if 



           3   you are in a program that is a related science degree, let's 



           4   say it's forestry, your LSI requirement is four years of 



           5   experience prior to becoming an LSI, and that's actually 



           6   codified in the Engineering and Survey Practice Act.  So we 



           7   cannot alter that nor would I think we'd wish to.  



           8                 But again, we are emphasizing here that the 



           9   four-year surveying curriculum essentially offers you a direct 



          10   path to licensure, where a related science degree will lead to 



          11   licensure but not as a direct path.  You need more experience.  



          12             MS. IDRISS:  Mr. Chair, I wanted to ask Mr. Thurow a 



          13   couple of questions.  So, basically, what you're looking at in 



          14   your amendment is two issues, right?  To clarify the difference 



          15   and experience requirement between a related science which is 



          16   accepted for surveyors and when you are coming from an 



          17   accredited or board-approved board.  So eight years versus 



          18   four.  So that's one issue.  



          19                 And the other issue is you want experience 



          20   pregraduation to count for towards your licensure which right 



          21   now is not accepted, right?  



          22             MR. THUROW:  No.  Right now I believe that the 



          23   insertion of post-baccalaureate into the contemplated rules is 



          24   a flat-out blunder.  



          25             MS. IDRISS:  What is the current status right now?  
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           1             MS. SAMORA:  It was a mistake.  



           2             MR. THUROW:  We like to say blunders, because 



           3   mistakes are different than blunder.  Now, if I could please, 



           4   Mr. Chairman, members of the board, I would like to read from 



           5   the Engineering and Survey Practice Act 6123-27.3, specifically 



           6   E.  "If otherwise qualified, a graduate of a board-approved but 



           7   related curriculum of at least four years to be considered for 



           8   a certification as a surveying intern shall have a specific 



           9   record of four years of combined office and field 



          10   board-approved surveying experience obtained under the 



          11   direction of a licensed professional surveyor.  Class time will 



          12   not be counted in the four years of required experience, but 



          13   work prior to or while attending school may be counted for four 



          14   years of experience at the discretion of the board."  Am I 



          15   reading on the right -- I'm reading the wrong part of that.  



          16   I'm sorry.  



          17             MS. SAMORA:  That's a blunder.  



          18             MR. THUROW:  That's a blunder.  Give me a moment, 



          19   Mr. Chairman.  I want to reacquaint myself with what I thought 



          20   was a memorized section of the Engineering and Survey Practice 



          21   Act.  



          22             MR. BOHANNAN:  Mr. Chair, if I may ask -- 



          23             MR. THUROW:  I'm sorry, Mr. Bohannan.  I should be 



          24   reading from it 61.  



          25             CHAIRMAN BRASHER:  Which paragraph?  
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           1             MR. THUROW:  Number 5.  "If graduated from a 



           2   board-approved four-year related science curriculum 



           3   specifically defined by the board rules, has a minimum of four 



           4   years of board-approved experience subsequent to certification 



           5   as a surveying intern," okay?  So the Engineering and Survey 



           6   Practice Act specifies that they must obtain this 



           7   post-baccalaureate, but that does not apply to the graduate of 



           8   a surveying curriculum, which is what I was reading in error to 



           9   begin with.  



          10                 So this is not a new distinction.  This is the 



          11   way that we have interpreted this section of the act for quite 



          12   sometime, at least all of my long two years on the board.  And 



          13   I believe that what was proposed in the rule as being 



          14   post-baccalaureate when referring to graduates of surveying 



          15   curriculum four-year degree programs was placed there in error 



          16   and should simply be stricken and the new language inserted as 



          17   suggested in order to succinctly clarify this issue in the mind 



          18   of our licensees and potential licensees.  



          19             MS. IDRISS:  So, basically, Mr. Thurow, what you're 



          20   doing is keeping it the same requirement for related and 



          21   board-approved program post- and pre-baccalaureate, right?  



          22   You're keeping it the same, but you are adding an additional 



          23   four years for related.  



          24             MR. THUROW:  I'm not adding it.  That's been there.  



          25   That's in the law.  
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           1             MS. IDRISS:  It's required eight years?  



           2             MR. THUROW:  Yeah.  Because to become a land 



           3   surveying intern if you are a graduate from a related science 



           4   degree, you need four years of experience before you can become 



           5   an LSI.  So once I become an LSI, I still need four years of 



           6   experience to sit for the PS exam.  I mean, I would like to 



           7   call upon the other surveyors that are sitting around me to 



           8   either substantiate or point out the error in my 



           9   interpretation.  



          10             MR. BOHANNAN:  So the intent is if you're in a 



          11   surveying curriculum and you're surveying for somebody while 



          12   you're going through school, it's really encouraging that 



          13   education work portion.  And in contrast, is if you're coming 



          14   in without any experience at all, you want to make sure that 



          15   those candidates have the experience as well as the education 



          16   before they become licensed.  But it also -- does this prevent 



          17   someone who has got a four-year degree in related science, they 



          18   are working while they're going through that for a licensed 



          19   surveyor, would you count that as their curriculum or meeting 



          20   their requirements?  



          21             MR. THUROW:  No, because what the law specifically 



          22   states is that the experience is obtained subsequent.  And 



          23   that's the important word here and the one that I was looking 



          24   for earlier.  Again, reading this from 6123-27.4 A5, "If 



          25   graduated from a board-approved four-year related science 





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                            44



           1   curriculum as specifically defined by board rules, has a 



           2   minimum of four years of board-approved experience subsequent 



           3   to certification as an intern."  So you've got to become an 



           4   intern first.  And then after you become an intern, you still 



           5   need four more years of experience subsequent to an intern.  



           6   Now, how do you become an intern?  That would be the next 



           7   logical question.  But certification of a surveying -- let me 



           8   find that specifically here.  



           9             MR. BOHANNAN:  I think that's actually my question is 



          10   how do you become an intern?  



          11             MR. THUROW:  Well, you've got to be of good moral 



          12   character.  "Has obtained at least senior status in a 



          13   board-approved curriculum in survey."  So I don't have to have 



          14   any experience.  I just have to go to a surveying curriculum 



          15   program.  In my senior year the school is probably going to 



          16   make me take the fundamentals of surveying exam.  And I believe 



          17   that's part of their exit of competencies.  "Has three 



          18   references.  After acceptance of the application, the applicant 



          19   shall be allowed to take the program examination for 



          20   certification as a surveying intern.  Upon successfully 



          21   completing the examination and approved four-year surveying 



          22   curriculum, then by action of the board the applicant may be 



          23   certified as a surveying intern."



          24                 Now, part D, "The certification of a surveying 



          25   intern does not permit you have to practice surveying.  It's 
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           1   simply intended to demonstrate that the intern has obtained 



           2   certain skills in surveying fundamentals and is pursuing a 



           3   career in surveying."  



           4                 E, "If otherwise qualified, a graduate of a 



           5   board-approved but related curriculum of at least four years to 



           6   be considered for certification as a surveying intern shall 



           7   have a specific record of four years of combined office and 



           8   field board-approved surveying experience obtained under the 



           9   direction of a licensed professional surveyor."  Okay.  So you 



          10   need -- related science you need four years of experience to 



          11   even sit for the intern exam, okay?  Once you become an intern, 



          12   you pass the fundamentals of surveying, you still need four 



          13   more years of progressive experience under the tutelage of a 



          14   licensed professional surveyor for a total of eight years 



          15   experience, four to become an intern, four more to take the 



          16   professional surveyors exam.  This is always how we've 



          17   interpreted this.  What changed was the way it was codified in 



          18   the proposed rules, and I'm suggesting that that was in error.  



          19             MS. SAMORA:  Mr. Chair and members, I think we've 



          20   kind of fleshed all this out already.  A blunder was just made, 



          21   and so we just had the wrong language in there.  I believe 



          22   that's all.  



          23             MR. THUROW:  That is correct.  



          24             MR. SPIROCK:  Mr. Chairman, members of the board, in 



          25   lieu of further testimony in Exhibit Number 15, I've look at 
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           1   Mr. Thurow's proposed changes to the amendment and I totally 



           2   concur with it.



           3             MR. BOHANNAN:  Could I ask our counsel to look at 



           4   those proposed amendments to see if they're subsequent enough 



           5   that they could be adopted at our board meeting today or we'd 



           6   have to --



           7             MR. WORD:  Mr. Chairman, members of the board, I 



           8   think these are consistent with the proposed rule and could be 



           9   accepted if the board chooses to pursuant to this notice as 



          10   part of this rule making process.



          11             CHAIRMAN BRASHER:  Before we leave this, let me ask a 



          12   question, Mr. Thurow.  Is there any situation under which an 



          13   applicant would not have to take the LSI, could just go through 



          14   a combination of education and experience, just go right to the 



          15   PS exam?  



          16             MR. THUROW:  Mr. Chairman, members of the board, I do 



          17   not believe that is possible.  We are required, I believe, by 



          18   the Engineering and Survey Practice Act to take this multiple 



          19   steps.  LSI, again, primarily because it is two separate and 



          20   the distinct exams.  The fundamentals of surveying is quite 



          21   different from the professional practices exam.



          22             CHAIRMAN BRASHER:  There's no such thing as a waiver, 



          23   then, for the LSI?  



          24             MR. THUROW:  No, sir.



          25             CHAIRMAN BRASHER:  Okay.  On the subject, any members 
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           1   joining us today like to comment on this?  



           2             MR. BAKER:  Jeremy Baker.  I'm a PE and currently 



           3   working on my PS.  And this rule would affect myself and 



           4   several others that are in the surveying program right now at 



           5   NMSU that are currently employed in the surveying profession 



           6   gaining valuable real-world experience.  My position isn't 



           7   going to change after I graduate where I work at.  Surveying 



           8   companies are generally pretty small.  I'm still going to be 



           9   doing the same thing after I graduate.  As I am now, it's 



          10   not -- the four years prior to like Mr. Thurow was saying 



          11   before, that's how the board had always interpreted.  While 



          12   you're working you go to school, you gain experience.  When 



          13   you're done after passing the fundamentals of the surveying 



          14   exam, then you can apply for your PS.  And if the board -- they 



          15   still have the discretion.  If the board finds your experience 



          16   to be acceptable to them, then you can.  If you are only doing 



          17   construction surveying, you're not going to be allowed to take 



          18   the PS and become a professional surveyor because there are 



          19   rules that you have to have three years in boundary surveying 



          20   specifically.  And so they still have the discretion to accept 



          21   your experience or not accept your experience, so there still 



          22   is another check besides this.  But from my understanding it's 



          23   always been interpreted that year experience prior to 



          24   graduation, you would be able to get your PS.



          25             CHAIRMAN BRASHER:  Incidentally, engineering would be 
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           1   a related science degree.  



           2             MR. BAKER:  May I say something on that, too?  It's a 



           3   related degree; however, the related degree also has 



           4   stipulations on it.  You have to have a minimum of 18 credit 



           5   hours in surveying, which would be an equivalent of a minor in 



           6   surveying.  And there are also stipulations on which classes 



           7   that the board wants you to take as an advisory opinion.  Also 



           8   in these rules changes, it's going to take that advisory 



           9   opinion and put them into these rules changes that we're 



          10   talking about today.



          11             CHAIRMAN BRASHER:  Thank you.  



          12             MR. THUROW:  In response to your question, 



          13   Mr. Chairman, yes, engineering is a related science degree.  I 



          14   would qualify that, though, personally by saying civil 



          15   engineering is a related science degree, aeronautical 



          16   engineering is not.  And that is only my personal view.



          17             CHAIRMAN BRASHER:  Are there any other comments?  



          18             MR. MEDINA:  I just have a question.  Are we 



          19   continuing on the same section of the 16.39.5 or are you guys 



          20   going to jump to the next one on the agenda?  Because I do have 



          21   questions on further items of paragraphs.



          22             CHAIRMAN BRASHER:  What we're going to take up is we 



          23   have been discussing part 5, the surveying.  And our next item 



          24   is the licensure for military service members.  It's an 



          25   amendment to the rules.  Do you have more comments on part 5?  
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           1             MR. MEDINA:  Members of the board, on item 



           2   16.39.5.10, the practice of surveying, I have a couple of 



           3   comments.  And I guess I'd like to introduce this as an 



           4   exhibit.  I missed the first part where you were asking for 



           5   additional exhibits.  I was wondering if I could offer this.



           6             CHAIRMAN BRASHER:  We'll take it.  



           7             MR. MEDINA:  I'd like to introduce a modification to 



           8   paragraph A and paragraph B.  



           9             CHAIRMAN BRASHER:  Of 16.39.5.10?  



          10             MR. MEDINA:  Yes, sir.  Currently, the paragraph 



          11   reads, "A person or any organization shall not advertise or 



          12   offer to practice surveying work or accept such work unless the 



          13   person or member of the organization is licensed by the board 



          14   and is legally able to bind that organization by contract."  



          15   I'd like to further add a statement stating after that 



          16   sentence, "person and organization must register with the board 



          17   and provide an affidavit stating said person is able to bind 



          18   said organization by contract, and that person has the sole 



          19   discretion on all survey matters."  And the reasoning behind 



          20   this is we're seeing companies offering services that don't 



          21   have a licensed professional on staff and they're coming in at 



          22   the tail end and either bringing them on as an employee, but 



          23   they're not able to bind the company or the company is doing 



          24   all the direction, overseeing of the site, and the individual 



          25   is coming in and, say, rubber stamping or just not reviewing it 
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           1   and just stamping it and taking whatever their payment is.  So 



           2   I'd like to see something that kind of has a little bit more 



           3   definition than that.  



           4                 Second, I'd like to add a paragraph B or replace 



           5   paragraph B or maybe B.1 and add "A person licensed by the 



           6   board shall only represent a single organization as the 



           7   licensed surveyor in responsible charge and themselves as an 



           8   individual entity."  I was trying to work the wording on that.  



           9   But the same thing.  There's situations that I've come across 



          10   where companies are offering professional services, and an 



          11   individual -- I'm a surveyor, so individual surveyors coming in 



          12   and representing five or six companies, providing the stamp.  



          13   The company is providing the crew, the equipment, directing the 



          14   work, and then an individual is coming in after it's licensed 



          15   and stamping it.  And there's organizations or companies that 



          16   don't employ the proper professionals on the staff and they're 



          17   kind of skirting around the loft, in my opinion.  And I'd like 



          18   to see something done to police the profession.  The companies 



          19   are coming in and, you know, I'm asking the question, "Is your 



          20   licensed surveyor an employee?  Yes, he or she is an employee.  



          21   Are they able to bind the company?  No, they're not."  And then 



          22   explain to them the practice act, and then lo and behold a 



          23   document is created saying so-and-so is now an officer or able 



          24   to bind the company.  So I'm looking at ways that the board or 



          25   the rules could help out in eliminating this type of practice.  
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           1   That being said, that's my questions or comments.  



           2             MR. SPIROCK:  In reviewing Mr. Medina's comments from 



           3   the floor and going through my own experience, I would endorse 



           4   trying to incorporate those concepts subject to further 



           5   awardsmanship.  In the state of Arizona, there's not a problem 



           6   with registering me as an engineer.  But I still annually 



           7   register me as the responsible person for surveying services of 



           8   the state of Arizona.  It's not a hard thing to do and might 



           9   involve some additional staff work, but it sure cuts to the 



          10   quick about who's in responsible charge of doing the work.  So 



          11   I would endorse Mr. Medina's comments.



          12             MR. BOHANNAN:  I think we have skirted around this 



          13   issue.  We've actually seen this in other states.  In other 



          14   states you actually have a firm registration as part of their 



          15   requirements, and we don't have that under our rules.  And it's 



          16   something that we've talked about for my two years as well on 



          17   the board that I think needs to be entertained.  I think it can 



          18   go a long way.  I think there's a lot of discussion as far as 



          19   multiple licenses and multiple companies.  



          20                 I can think of a couple of individuals that I did 



          21   work with that actually have several companies and they operate 



          22   within the guidelines.  What you've described sounds like you 



          23   need to talk to staff and maybe have them do some 



          24   investigation.  It sounds like there's some violations of the 



          25   act going on currently.  So I think this is one of those areas 
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           1   that I think we need to probably put on our next rule change 



           2   area for further discussions, but I would also support the 



           3   registration of companies.  Texas does it, Colorado does it.  A 



           4   few other states do it as well.  



           5             MR. SPIROCK:  To clarify, Ron, you mean the 



           6   registration of individuals within companies that are in 



           7   responsible charge for hearing provisions for service and 



           8   saying they are the responsible register.  



           9             MR. BOHANNAN:  Yes.  And it's very complex.  And so, 



          10   yes, I agree with that clarification, but it is very complex.  



          11   But it goes back -- Oklahoma is a real good example.  And we've 



          12   seen a lot of violations that have come out of Oklahoma where 



          13   the individual is licensed in Oklahoma but his company is not 



          14   licensed in Oklahoma.  It's a violation of their act and their 



          15   rules.  So that's one of the things that I'd like to see here 



          16   too because we've actually had a couple of cases where the 



          17   firm, we thought, was practicing engineering but was not 



          18   licensed as an engineering firm, was using a lot of 



          19   subcontractors, and it gets into a very complex situation.  But 



          20   I think it's worthy of this board to take the time and effort 



          21   to move that forward.



          22             CHAIRMAN BRASHER:  I agree with Mr. Bohannan.  



          23   Mr. Medina, if you've got some specific instances of specific 



          24   companies and individuals licensed or otherwise, let me suggest 



          25   you take it to the board office, Mr. Valdez specifically, and 
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           1   see if there's a basis for a complaint there.  But I think I 



           2   understand exactly what you're talking about.  And we'll take 



           3   this up in the future, this idea of maybe the language could 



           4   use some clarification here to decide or maybe the rules could 



           5   be a little more clearer or forceful about who can be 



           6   considered as being able to contractually obligate a company.  



           7   Over the past year or so, I've had discussions over specific 



           8   instances like that.  As an engineer I've had experience with 



           9   using surveyors who it seems as though they're representing 



          10   several different companies at the same time, and it sort of 



          11   begs the question of how they can actually be doing this and 



          12   can they really contractually obligate.  



          13                 Some of the discussion that will come out of this 



          14   will probably be along the lines of a surveyor being a 



          15   subconsultant to, say, an engineer or an architect who enters 



          16   into an agreement with his client that he can contractually 



          17   obligate the company for the purposes of that particular 



          18   project, as opposed to -- Mr. Spirock.  



          19             MR. SPIROCK:  Mr. Chairman, I'm smiling because I 



          20   mentioned that you were at the ethics round table and that was 



          21   your presentation.  I had been in Miami representing a client 



          22   who was with the Corps of Engineering and surveying.  And I'm 



          23   not an engineer, so I stopped that negotiation and called my 



          24   engineer to fly to Miami.  It was an interesting topic.  



          25                 But my comment right now is are there any 
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           1   provisions of Mr. Medina's intent that could be included for 



           2   our consideration for this rule if you choose, defer the nature 



           3   of the topic or defer registration to a later date?  



           4             CHAIRMAN BRASHER:  Well, I think that subject to the 



           5   opinion of our counsel, Mr. Word, it seems to me that we can't 



           6   insert language into our rules right now.  



           7             MR. WORD:  Mr. Chair, if I may, members, I don't mean 



           8   it as a blanket statement, but I'm hearing Mr. Medina's 



           9   suggestion.  And again, I haven't had a chance to read your 



          10   proposed language, but I heard you talk about a requirement 



          11   that the parties submit an affidavit substantiating this, and I 



          12   think that's an affirmative obligation that goes quite a bit 



          13   farther than what's in the proposed change that's been noticed 



          14   in this hearing.  



          15             CHAIRMAN BRASHER:  The point being it's not that -- 



          16   the words he offers, if you took them all at face value, 



          17   procedurally we can't insert them into this right now.  But the 



          18   subject is -- but the issues he surfaced here, we will 



          19   incorporate it into our forthcoming discussions on the rules.



          20             MR. WORD:  If a proposed change differs substantially 



          21   from the proposed rule change that's been noticed, there is a 



          22   question of whether or not the board should do it in this 



          23   hearing.  It's not black and white in the law, but my advice 



          24   would be and always would be conservative on these matters.  



          25   I'm submitting that I hear this as a pretty significant 
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           1   affirmative requirement, the requirement that a party submit an 



           2   affidavit.  And I would just caution the board to consider --



           3             CHAIRMAN BRASHER:  He's not commenting on specific 



           4   wording of any specific rule change itself.  I think he's 



           5   suggesting an additional change.  



           6             MR. MEDINA:  It's kind of open for discussion.  The 



           7   wording on both items is -- I know I'm pushing the limits of 



           8   interpretation.  The big thing I'm trying to get at is how do 



           9   certain things protect the public.  And item B, with an 



          10   individual offering or purporting to be an employee of several 



          11   companies and stamping these documents, how is that protecting 



          12   the public.  It's opening up to errors.  If he or she is not 



          13   overseeing, directing, supervising the type of work that's 



          14   being done and the approach, at some point something bad is 



          15   going to happen where it's going to involve dragging in a small 



          16   landowner or somebody that doesn't have any money into a 



          17   lawsuit or who knows what.  But it doesn't help the public at 



          18   all by rubber stamping these surveys.  And I'm coming from a 



          19   survey point of view.  I don't know on the engineering how 



          20   there's that type of same situation.  This is my area, what I'm 



          21   exposed to.  But I will turn this over.



          22             CHAIRMAN BRASHER:  Give that to Mr. Valdez.  



          23             MR. COOPER:  Mr. Chair, members of the board, one of 



          24   the things about this practice of surveying -- I really feel 



          25   that we need to defer this and give it some real workover.  The 
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           1   thing that I have seen is companies obtaining contracts and 



           2   then going out and getting a low bid on a survey and 



           3   engineering.  I'm sure some of you board members here are 



           4   familiar with a cell phone tower issue in the past.  Mr. Word 



           5   is shaking his head right there.  That's a very thorny issue.  



           6   I'm familiar with a couple of companies that were doing that 



           7   because they called me personally looking for a low bid on the 



           8   surveying services.  They had the contract and now they needed 



           9   somebody to do the survey, and I absolutely refused to do that.  



          10                 So that is a big issue.  Not so much on the 



          11   rubber stamping.  I think we got most of those guys out of 



          12   here.  There are still a few of them around, but -- I mean from 



          13   a surveying standpoint.  A few of them have passed away that I 



          14   know.  A few of them went out of business and retired.  And 



          15   this section here also practices surveying and I believe is in 



          16   the practice of engineering, is it not, Mr. Bohannan?  And I 



          17   think that's something in the portion of the act should also be 



          18   added.  I firmly believe we need to do as Mr. Medina has 



          19   suggested, do some new language on this.  Thank you.



          20             CHAIRMAN BRASHER:  Any other comments or questions of 



          21   Mr. Medina?  



          22             MR. MEDINA:  Thank you.  



          23             CHAIRMAN BRASHER:  Thank you very much.  



          24             MR. VALDEZ:  Just a quick comment regarding 



          25   Mr. Medina's proposal.  Based on my history with the board, 
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           1   this issue has come up quite a bit -- these issues have come up 



           2   quite a bit on the surveying side with companies hiring one 



           3   surveyor for different companies, things like that, more so 



           4   than the engineering discipline.  So it is an issue that needs 



           5   to be addressed and has been discussed by the board.  So I 



           6   would recommend that the board take it under consideration.



           7             CHAIRMAN BRASHER:  Thank you.  I agree.  



           8             MR. COOPER:  Mr. Chairman, board members, I have 



           9   specific knowledge of the failure of this.  A company was 



          10   hired, received a government contract to save the Canyoncito 



          11   National Park north of Santa Fe.  They obtained a surveyor who 



          12   I know personally, did the survey.  And as much as I can glean 



          13   from it, the company that hired him was running the show and 



          14   the surveyor prepared a product that was not in conformance 



          15   with the requirements.  It took five -- four years to get 



          16   him -- he was paid, everything was taken care of.  But it took 



          17   four years for the government to finally decide to abandon that 



          18   company and go with a new surveyor to fix the problems in that 



          19   whole procedure.  How do I know?  Because I'm the one that got 



          20   hired to fix it.  



          21                 So my client was harmed with four years of delays 



          22   because of this situation.  This is going on 14 years now and 



          23   he was harmed for almost four years by this type of practice, a 



          24   company getting a contract, hiring a surveyor to go out and do 



          25   it, collecting their cut and paying what I believe was a very 
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           1   minimal amount to the surveyor, in my opinion, because he told 



           2   me how much he got paid.  So that's all I have.  



           3             MR. BAKER:  Mr. Chair, Mr. Cooper, I appreciate your 



           4   comments.  I'm going to have to disagree with you a little bit 



           5   on the comment that you said that is kind of going by the 



           6   wayside because of a lot of the guys that are rubber stamping.  



           7   I'm more like Mr. Medina.  I've seen it quite a bit recently.  



           8   Southeastern New Mexico has been busy, can't get enough people 



           9   there.  "I'll stamp for your company, no big deal.  You're an 



          10   engineering company.  You provide engineering and surveying 



          11   services.  You don't have a surveyor, I'll stamp for it."  I 



          12   think it is a big issue.  We do have some examples that could 



          13   be modeled off of.  One, RLD which has the contractor's 



          14   licenses under them.  They have rules in place.  The contractor 



          15   is -- the license of that contractor is bound to a company.  



          16                 Mr. Bohannan, you had said earlier that some 



          17   people have multiple companies that they represent.  That's 



          18   true.  The contractors can do it as well, as long as they're an 



          19   owner of the company.  So I don't anticipate that that would be 



          20   a problem.  But I think that we do need to have a firm 



          21   registration just because of these issues that we see.  I don't 



          22   see it as much on the engineering side as I do on the surveying 



          23   side.  But I mean, like Oklahoma has a firm registration.  



          24   Texas has a firm registration.  And I think that we really need 



          25   to look at getting New Mexico on board with that as well.  
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           1   Because I do see one individual representing several different 



           2   companies or one company being represented by several different 



           3   companies.  So I'm company A.  Well, if I need a survey, I'm 



           4   offering surveying services and maybe surveyor B that has a 



           5   company over here will take care of it if it's in this area, or 



           6   surveyor C if it's in this area will stamp it.



           7             CHAIRMAN BRASHER:  How do you see firm registration 



           8   as addressing that?  Is the idea that firm registration 



           9   would -- they have not registered unless they have somebody who 



          10   had dedicated just to that company?  



          11             MR. BAKER:  Because your license is bound to your 



          12   company.  You can't stamp for another company.  You can only 



          13   sign and stamp and seal documents for your company or whatever 



          14   company you're working for.  And individuals, also.  I can 



          15   stamp for -- let's say for Pedigree; that's who I work for.  I 



          16   can stamp engineering documents for them currently.  Or if I 



          17   have something that I've disclosed -- and that's a requirement, 



          18   too -- I have to disclose to them if I'm working on a project 



          19   outside of that and get approval.  I can stamp for myself as 



          20   well.  But I can't stamp for Mr. Cooper's company or anyone 



          21   else's.  



          22                 So I think that's how you nail it down is you 



          23   can't stamp for that company.  Then if they are stamping for 



          24   it, then it's easier to turn it in to the board and say this is 



          25   the relation, guys.  Because right now it's almost impossible 
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           1   to have a violation.  You can have one person stamping for five 



           2   companies, and they're not in direct charge of those employees.  



           3   They can't be if they're not in charge of the employee. 



           4             CHAIRMAN BRASHER:  Okay.  Mr. Spirock.  



           5             MR. SPIROCK:  Mr. Chairman, a question as a member of 



           6   your board.  I'm totally naive about the process of dealing 



           7   with all of the regulations regarding review of these words by 



           8   the archival and records department, publication in the 



           9   newspapers and whatever media.  I thought that the intent of 



          10   these rules hearing was to listen to testimony and then provide 



          11   for another date in the future to consider those.  It could 



          12   even be this afternoon.  And then perhaps as a board vote on 



          13   the acceptance of or the nonacceptance with your concurrence 



          14   for proceeding to revisions to those words that address the 



          15   very testimony we just heard.  But the idea of saying, oh, stop 



          16   it if it is a major conflict we have to re-advertise.  Or if 



          17   it's minor, it's like Mr. Thurow's recommendation were hardly 



          18   accepted as being minor and a good clarification, we could act 



          19   on them this afternoon.  So I have the question:  How do we 



          20   incorporate Mr. Medina's comments, the comments from the 



          21   public, deliberate about them, suggest the words that ought to 



          22   be acted upon and proceed forward?



          23             MR. WORD:  Mr. Chairman, members of the board, 



          24   Mr. Spirock, I'm happy to talk to you during a break and 



          25   explain a little bit more of the process.  I don't want to take 
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           1   up the time of the hearing.  But the hearing process is 



           2   governed by the Open Meetings Act and the Uniform Licensing 



           3   Act, and the basic notion is there has to be proper notice.  



           4   And the notice given of this hearing was that the board was 



           5   considering changes to part 5, including there are changes 



           6   proposed to 16.39.5.10(A), in that Mr. Medina, as I understood 



           7   it -- again, I haven't had a chance to read his proposal -- was 



           8   to add a sentence, which, as I interpreted what he read to us, 



           9   is a pretty significant substantial -- pretty significant 



          10   affirmative obligation on the part of the parties to submit an 



          11   affidavit.  And right now the only proposal is to add words or 



          12   accept such work to the currently, which in 16.39.5.10(A)  And 



          13   I think the proposal arguably goes far enough beyond that it 



          14   would require the board to consider taking that up at its 



          15   subsequent rule hearing.  



          16                 Mr. Thurow's proposed changes were to the 



          17   language that is in the proposal, the new language that's 



          18   proposed in that part.  And he was tweaking that language, 



          19   basically.  This is new language that was not part of the 



          20   proposed changes that the public was notified of and that the 



          21   board is considering today.  Sorry if I'm not making that 



          22   distinction clear.  



          23             MR. SPIROCK:  You've made that distinction clear even 



          24   though you're not general counsel.  I understand the 



          25   definition.  This stuff has being going on since 2012 at my 
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           1   first meeting in December where there were words.  The words 



           2   have been hammered out since 2012.  Be a good boy.  Wait for 



           3   the rules here.  I've waited for Mr. Valdez to disseminate the 



           4   corrected words that were discussed prior to December of 2012, 



           5   which took until March.  I have told people in good faith at a 



           6   public seminar with NMPS that you'll get your chance of 



           7   submitting words and hear how this process goes.  And I'm 



           8   suggesting since we have a meeting scheduled in April and again 



           9   in June and probably again in August that items of import under 



          10   these rules here that have an immediate effect and should be 



          11   considered, be allowed to entertained at a date certainable and 



          12   not just studied.  



          13             MR. BOHANNAN:  Mr. Chair and members of the board, 



          14   being on the rules committee -- and we welcome you to be on the 



          15   rules committee -- I appreciate your frustration and I 



          16   understand the same frustration because I've been on two years 



          17   as well.  We now have the protocol down where our intent was to 



          18   adopt everything that we can today and start immediately on the 



          19   next process of many of those rules changes.  The process has 



          20   to go to the board for review, it has to go to the archives, it 



          21   has to be published and then we set a date.  That's the actual 



          22   process for the rules changes.  



          23                 Our intent -- or at least my intent was to take 



          24   those things that we could not approve today and roll those 



          25   into the rules committee immediately and start discussing those 
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           1   changes so we can do another iteration and we want to get it 



           2   done this year.  



           3             MR. SPIROCK:  Mr. Chairman, Mr. Bohannan, thank you.  



           4   The words "immediately" and "it's my intent to roll on," I 



           5   think we've satisfied at least with my current administration.



           6             CHAIRMAN BRASHER:  Well, good.  Because Mr. Medina 



           7   makes a good point.  He has brought up something that I have 



           8   been discussing, discussed with Sal Deal, a former member here, 



           9   and Mr. Thurow for the past year or so.  So exactly his 



          10   situation -- the rules were in progress.  They were worded and 



          11   they've gone to the archives and they've been put in the 



          12   correct font and somebody's corrected our grammar, and so 



          13   forth.  They have been formulated and they were in a process 



          14   right now.  



          15                 But what he raises is something that I 



          16   specifically -- I can't even propose the language.  I'm not a 



          17   surveyor.  I know what he wants.  I need it too as an engineer.  



          18   And he makes a very good point I want to see addressed.  And I 



          19   really don't want to bow wave this out into the future.  Just 



          20   following the procedural rules on getting these things 



          21   published and advertised and heard takes forever.  It takes an 



          22   awful long time.  



          23             MR. BOHANNAN:  Mr. Chair, we actually now have the 



          24   definitive process that we can actually try to get that done in 



          25   a timely manner.  But it also needs to be vetted correctly.  
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           1   And that's one of the things that these rules have been done 



           2   so.  They've been vetted.  We're finding things that have not 



           3   been vetted that need to be expanded.  But those need to betted 



           4   and we really need to work on them closely because there's a 



           5   lot of instances where we need to really think through the 



           6   downside.  



           7             MR. THUROW:  Mr. Chairman, I believe that the board 



           8   can address some of Mr. Medina's concerns under the current 



           9   language, and I would suggest that the surveying committee will 



          10   look anew at this problem and pursue remedial actions under the 



          11   current language of both the rules and the Engineering and 



          12   Survey Practice Act.  So we're not going to brush this under 



          13   the table.  I believe the remedy is there and we will pursue 



          14   it.  



          15                 One final comment.  This NCEES model rules, I 



          16   believe it is 110.2, if I'm not mistaken -- that could be in 



          17   error -- addresses this specific issue.  And as we move forward 



          18   with future interpretations of the rules, that we look to the 



          19   NCEES model rules as a guide in formulating our own language in 



          20   our particular administrative code.



          21             CHAIRMAN BRASHER:  Thank you.  The issue that 



          22   Mr. Medina has raised today, though, this is every day.  This 



          23   has gone on every single day.  And I agree with him.  When some 



          24   language is put together, when something very specifically is 



          25   inserted into the rules that addresses his concern and mine on 
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           1   the same topic, I would expect there will be a list of other 



           2   people who will oppose it, people who are going to be in 



           3   opposition to this.  Procedurally, what do we do.  How can we 



           4   proceed with -- what's our procedure for modifying the rules 



           5   beyond what we do today.  Do we rewrite them.  Do we go through 



           6   the publication process with archives.  The public 



           7   notification, have another hearing for a second round of rules.  



           8             MS. IDRISS:  That's the way it should be.



           9             CHAIRMAN BRASHER:  That's what we'll be doing.  



          10             MR. SPIROCK:  Mr. Chairman, can you schedule that for 



          11   a date certain in the future?  



          12             MS. SAMORA:  I think it needs to be assigned back to 



          13   the rules committee and let them look at it.  I think Ron has 



          14   indicated that we can commit to following it through this year.  



          15   That would be a great idea.



          16             MR. BOHANNAN:  Mr. Chair, just to reiterate, so it 



          17   goes to the rules committee.  The rules committee can take -- 



          18   we can use the NCEES guidelines, to start with.  We can take 



          19   input from -- suggested language from the general public.  They 



          20   would formulate a change to the rules.  It has to go to the 



          21   board.  The board has to review it.  The board has to act on 



          22   it.  It then goes to the state archives process.  Once that's 



          23   done, it comes back to the board, and we set a date at that 



          24   time for a public hearing.  



          25             MR. SPIROCK:  And the professional surveyors 
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           1   committee has a chance under our current board structure to 



           2   deliberate and discuss this as a committee to provide 



           3   recommendations to you?



           4             CHAIRMAN BRASHER:  Sure.



           5             MR. BOHANNAN:  We're not limited by the 



           6   participation.  You're more than welcome to be put on the rules 



           7   committee.



           8             CHAIRMAN BRASHER:  That's the process we have to get 



           9   through today and this does go back to 2012.  There's some good 



          10   reasons and bad reasons for it taking this long, but going 



          11   forward I'm optimistic that this will move faster.  



          12             MS. IDRISS:  Mr. Chairman, I have one more comment on 



          13   this topic.  Reading 16.39.5.8 now, this big problem, these 



          14   people are already in violation of our rules and our act.  They 



          15   are in violation.  They can be disciplined.  We have a big 



          16   problem.  But right now currently if they are brought to the 



          17   attention of the board, they can be disciplined right now.  



          18   Because, I mean -- and I agree the language needs to be brought 



          19   back to the rules committee and thank them even more.  But 



          20   legally able to bind that organization by contract?  You can't 



          21   just jump -- they can be prosecuted right now.  They need to be 



          22   brought to the attention of the board.



          23             CHAIRMAN BRASHER:  Yes.  I think some of the people 



          24   who are licensees we're talking about today are setting 



          25   themself up to be legally -- or to bind several organizations 
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           1   at the same time.  And I think what Mr. Medina is saying is 



           2   that's not practical.  How can they really be doing a proper 



           3   job when they're able to bind.  They're working for so many 



           4   people at that level beyond being just an employee but actually 



           5   being like an officer of the corporation.  



           6                 By the way, what will come out of this today is 



           7   this topic right here, but I think as we go through this we'll 



           8   find other items that we will go back to the rules process on.  



           9   Are there any more comments on this one from anybody?  



          10             MR. ROLLAG:  Mr. Chairman, members of the board, last 



          11   time I was here I had mentioned ethics.  In my opinion, for me 



          12   to stamp somebody's thing and it says that I'm saying the 



          13   survey was done under my supervision, if I stamp that, it had 



          14   to be done under my supervision.  And I think that ethically 



          15   when we were doing that, we violated my ethics code.  



          16                 But I have a question on 16.39.5.12.  And I'm 



          17   asking more or less for a clarification.  To find that a 



          18   surveyor in El Paso, for example.  And I have my degree in 



          19   geology or forestry or engineering or whatever, and I've been 



          20   practicing surveying for the last 15 years, but I do not have 



          21   the 18 semester hours in surveying that is required.  I have 



          22   many years of experience.  I am not able to ask for an 



          23   endorsement.  Is that my correct assumption?  



          24             MR. THUROW:  I'll defer to Mr. Valdez.  



          25             MR. VALDEZ:  Mr. Chairman, members of the board, and 
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           1   Mr. Rollag, this section defines in what year were you 



           2   initially licensed in this proposed -- excuse me for a lack of 



           3   words, but on this concept on this imaginary situation when was 



           4   the individual initially licensed in El Paso, Texas.  



           5             MR. ROLLAG:  Let's say 1992.  Do you go to B?  



           6             MR. VALDEZ:  We would look at letter C, licensure, 



           7   prior to July 1st of 1995.  So that individual would need to 



           8   meet the requirements at that time.  Letter C.  If he was 



           9   initially licensed in 1992, they would fall under letter C or 



          10   letter D.  



          11             MR. SPIROCK:  Our requirements.  



          12             MR. VALDEZ:  Right.  Those were our requirements at 



          13   that time.  



          14             MR. ROLLAG:  I was just curious because I hear a lot 



          15   of complaints that I can't practice in New Mexico because they 



          16   won't accept my degree.  And that's the reason I hear a lot of 



          17   this stamping.  This survey has got a New Mexico stamp, have 



          18   him stamp your survey.  I'm not saying the survey was done 



          19   poorly, but the guy that's stamping it did not supervise it.  



          20   Thank you.



          21             CHAIRMAN BRASHER:  Thank you so much.  Are there any 



          22   other comments or questions on this?  Hearing none, let's take 



          23   a break for 15 minutes.  



          24             (A recess was taken from 12:23 to 12:43.)



          25             CHAIRMAN BRASHER:  Next on the agenda is part 6, 
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           1   licensure for military service member, spouses and veterans.  



           2   Any comments from the board on this item?  



           3             MR. SPIROCK:  Mr. Chairman, I have an exhibit.  



           4   Presumably it will be called Exhibit 16.  So I'll reserve my 



           5   comments.  Right now as written, it's fine.



           6             CHAIRMAN BRASHER:  Thank you.  Any other comments 



           7   from the board?  Are there any comments from our audience?  



           8   Hearing none, let's forge ahead.  



           9                 Our next part to be considered is part 7, which 



          10   is our agenda "Miscellaneous."  Are there comments from the 



          11   board on this?  Part 7 pertains to revocation, suspension, 



          12   imposition of fines, reissuances of licenses and certificates 



          13   and disciplinary action.  Are there any comments or questions 



          14   issues to be raised by the board members?  



          15                 Hearing none, are there any members of the 



          16   audience who joined us, do they have any comments or questions 



          17   pertaining to this item, part 7?  



          18                 Hearing none, the next item on our agenda is the 



          19   part 8, which is the Code of Professional Conduct.  Are there 



          20   any comments, questions from the board regarding part 8?  



          21             MR. COOPER:  Mr. Chairman, board members, Sammy is 



          22   handing out an excerpt from the "Professionalism and Ethics and 



          23   Surveying."  It's work by a Dr. Frank, Steven Frank, Knud 



          24   Hermansen and Dan Scoccia, August 1997.  I presented some of 



          25   this at our conference.  I'm really a firm believer in the 
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           1   language of this and the responsibilities that we have in our 



           2   profession about working above the baseline, above the minimum 



           3   standards.  I don't know if the board would like to revisit the 



           4   language in the Rules of Professional Conduct.  Mr. Thurow and 



           5   I have had some discussions about this in the past.  I would 



           6   like to -- I know I'm a newbie here.  I wasn't in on the 



           7   beginning on these real changes, but if the board chooses to 



           8   revisit this section of the rules, I would like to have him 



           9   consider the language of this handout I've presented as an 



          10   exhibit.  



          11             CHAIRMAN BRASHER:  And where specifically would you 



          12   see that this fit?  



          13             MR. COOPER:  Anywhere.  My feeling is it would be an 



          14   introductory paragraph under the Rules of Professional Conduct 



          15   in some way.  And then the rest of it outlines how you achieve 



          16   this standard of care and our duty to society at large.  



          17             MR. SPIROCK:  Question for Mr. Cooper.  Earlier in 



          18   today's hearing, we discussed the definition of ethics as it 



          19   currently exists in NMAC, and I believe we decided that at a 



          20   future date or a future consideration that ethical definition 



          21   ought to be expanded.  I'm suggesting maybe as an alternative 



          22   to today's rules of conduct that this idea as well as the 



          23   morality of professional conduct be incorporated in that 



          24   division either in addition to or in rule of changes to 



          25   16.39.8.9.  
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           1             MR. COOPER:  Is that a question?  Could you repeat 



           2   it?  I'm sorry.  I apologize.  I got lost.  



           3             MR. SPIROCK:  Earlier we talked about -- going back 



           4   to the beginning, we had a discussion about ethics.  I related 



           5   the story of my experience at NMPS.  I thought we said okay, 



           6   the definition of ethics as it appears in NMAC part 1 ought to 



           7   be revisited and maybe expanded.  This question is, does this 



           8   language or portions thereof fall in there or in subsection 5 



           9   or in 8 or in both?  



          10             MR. COOPER:  I believe it falls under the Rules of 



          11   Professional Conduct, Mr. Spirock and Mr. Chairman.



          12             MR. BOHANNAN:  I think here's a real good example.  I 



          13   like what has been presented to us, but here's a real good 



          14   example of why we are taking the process through this hearing 



          15   for the general public.  Let me just use the second paragraph 



          16   in what was handed out.  The standard of care expected of the 



          17   surveyor to provide to the client not only what the client 



          18   wants but also what the client needs.  That is a very good 



          19   statement, but I've seen a lot of instances where the client 



          20   wants the cheapest product with the cheapest price and then it 



          21   brings a complaint against an individual because of areas that 



          22   are outside of minimum standards or normal business practices.  



          23   So here's something that's -- the intent is good, but needs to 



          24   be vetted so that we work through all those issues in a proper 



          25   format so that we can get a rule down that applies not only 
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           1   both to the surveyors but the engineers because this is the 



           2   professional conduct section.  So I think this one is also 



           3   another good source for us to bring back up and vet it out and 



           4   then find out which is the appropriate place to put it.



           5             CHAIRMAN BRASHER:  Mr. Cooper, so what you've handed 



           6   out is a document which you've entitled or somebody has 



           7   entitled "Standard of care - duty owed to society."  It's 



           8   excerpts taken from "Professionalism and Ethics in Surveying" 



           9   by these authors in 1997.  Do you see that the Rules of 



          10   Professional Conduct -- they fall short.  Do they lack these 



          11   items in that document?  



          12             MR. COOPER:  Yes, somewhat.  Mr. Chairman, board 



          13   members, I believe that the Rules of Professional Conduct lack 



          14   a little -- they are very well written.  I would like to give 



          15   you an example of this.  It's like Mr. Rollag said in his 



          16   presentation that the ethics are different for different 



          17   people.  We think that they're all the same, but really they're 



          18   not because we have different opinions on things.  



          19                 One of the cases that we struggled with on a 



          20   complaint is an interpretation of what was due to the client.  



          21   I'm getting back to the statement that Mr. Bohannan read, "The 



          22   surveyor or engineer is obligated to determine what the client 



          23   needs and ensure that these needs are met, not only what the 



          24   client wants but what the client needs."  We've had cases where 



          25   the client was expecting something.  The surveyor was providing 
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           1   something else and the client was not getting or didn't know 



           2   what he needed.  The surveyor failed to tell him what needed to 



           3   be done to achieve his goal and it didn't get done.  It wasn't 



           4   in the contract.  It wasn't oral or written what the surveyor 



           5   was going to provide to the client.  The surveyor was expecting 



           6   the client to do something; the client didn't know what to do.  



           7   That initiated a complaint.  That's a failure to that client.  



           8   The surveyor should have outlined everything that needed to be 



           9   done to achieve his project whether he wanted to do it or not.  



          10   Outline it.  Here's the cost, here's what I will provide and 



          11   this is what it's going to take.  Some of it was basically 



          12   applying to the county signing the application.  The owner had 



          13   to sign the application; the surveyor couldn't do it.  The 



          14   surveyor didn't tell the owner he had to sign the application.  



          15   So the project was delayed and delayed and delayed.  And so in 



          16   that instance, I believe that we as professionals have an 



          17   obligation to not only provide what the client wants but what 



          18   he needs.  



          19             CHAIRMAN BRASHER:  Doesn't the ethical dilemma arise 



          20   when you identify to the client you need to do these eight 



          21   things?  These are things you need to do, and the client tells 



          22   the surveyor, "I only want you to do these six.  Skip those 



          23   other two."  And then the dilemma on the part of the surveyor 



          24   is whether they do it anyway, not do those other two items that 



          25   he needed, that he left out.  
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           1             MR. COOPER:  Mr. Chairman, members of the board, I 



           2   think you're trying to separate a business decision from a 



           3   standard of care duty decision.  You have to make one of the 



           4   two decisions.  You either have to make a decision from a 



           5   business standpoint, do I provide those services and get paid 



           6   for them without doing the last two items.  Is that going to 



           7   satisfy the needs of that client and have you provide the 



           8   product for him to complete that job.  Or by not completing 



           9   those two items, are you going to fail in your requirements, 



          10   your professional requirements.  Which one is it.  If you're 



          11   going to fail in your professional requirements, then the 



          12   business decision is irrelevant.



          13             CHAIRMAN BRASHER:  That's the ethical dilemma, it 



          14   seems to me.  



          15             MR. COOPER:  Mr. Chairman, in my mind it's not an 



          16   ethical dilemma.  You either follow the requirements and 



          17   provide the product that you owe society; health, safety and 



          18   welfare.  It would be like designing a bridge and saying, well, 



          19   the client wants me to put in number 8 rebar and I'm 



          20   recommending something else.  



          21             CHAIRMAN BRASHER:  To me it's obvious, but that's the 



          22   dilemma for somebody who sees the dilemma and they have to 



          23   decide.  Do I want to do what's good for business or do I want 



          24   to do what's right as a professional.  That's what I mean by 



          25   that.  Somebody has to decide which side to take.  





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                            75



           1             MS. SAMORA:  Mr. Chair, I just want to reiterate what 



           2   Ron has already said is that, you know, we have a rules 



           3   committee and we've reviewed all this, and these are great 



           4   suggestions and we need to look at them.  But I mean, we went 



           5   through all that.  Remember we went through this Professional 



           6   Code of Conduct.  So we have a process.  So I think it's 



           7   appropriate to bring it up.  I just don't know how much we want 



           8   to discuss the details of it.  Let's just sign it back to the 



           9   rules, let's look at it.  Because you remember when we did 



          10   these rules of conduct, I mean, you and I looked at the rules 



          11   committee.  We had more language in there; we took it out.  It 



          12   does take that effort.  You have to kind of go back -- you have 



          13   to go back to the committee and then come back.  It's all part 



          14   of the process.  I just think that that's what we need to do.  



          15   We don't want to parse the language at this meeting.  



          16             MR. BOHANNAN:  Mr. Cooper and Ms. Samora, what I'm 



          17   getting at -- and you guys did that actually before I started.  



          18   Does it make sense to create another section or do we want to 



          19   take some of these ideas, as well as these other ideas that 



          20   we're talking about today, and incorporate them into the 



          21   existing section.  So when I look at part A of the Rules of 



          22   Professional Conduct, where, for instance, does this fall?  



          23   Does this really fall under the public safety, health, welfare 



          24   section, or is this a new section?  I'm just trying to throw 



          25   that out to get a feel for it so when we go back from this 
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           1   section -- 



           2             MS. SAMORA:  I don't know.  I haven't had time to 



           3   think about it.  



           4             CHAIRMAN BRASHER:  This speaks to conduct and ethics.  



           5   What Mr. Cooper has handed out speaks to conduct and ethics.  



           6   Here's what we can do.  We can review the Rules of Professional 



           7   Conduct, we can act on them and approve them as they are.  And 



           8   our forthcoming work on rules and other areas, we can choose to 



           9   incorporate this language possibly as -- if this is 



          10   appropriate, a preamble or something to the Rules of 



          11   Professional Conduct applying to engineers and surveyors and 



          12   the forthcoming rule revision.  So we can use it.  We can 



          13   decide where to put it in and where it would fit in our next 



          14   round of rules, forthcoming round of rules to address all the 



          15   other things that have come up today.  



          16             MR. THUROW:  Mr. Chairman, members of the board, I 



          17   have a minor edit to propose, please.  For A, paragraph E, the 



          18   third line where it says, "Permit the use of their name or firm 



          19   in connection with any business," I would like to insert the 



          20   name -- or insert "name" between "firm" and in."  So the 



          21   sentence would read, "Use or permit the use of their name or 



          22   firm name in connection with any such business venture," et 



          23   cetera.  I'm on 16.39.8.9(A), paragraph E, third line, A1(E).  



          24   It's 16.39.8.9 A1(E) insert the word "name" between the words 



          25   "firm" and "in."  So the sentence reads, "Permits the use of 
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           1   their name or firm name in connection with any such business 



           2   venture."  One word.  That's all.  



           3             MR. SPIROCK:  I have a concern with that.  You may 



           4   engage me as Cliff Spirock.  I could also engage you after 



           5   tomorrow as Spirock Family, LLC.  The name has changed.  



           6             MR. THUROW:  But it says "or."  It says, "their name 



           7   or firm name."  And I think "firm or firm name" will be a 



           8   little more legible.



           9             CHAIRMAN BRASHER:  I believe the intent is clarify by 



          10   simply inserting the word "name" or "firm name" in connection.    



          11             MR. SPIROCK:  What about "person firm" or "firm name" 



          12   if you really want to blanket it.  



          13             MR. THUROW:  Well, I believe the intent is clarified 



          14   by simply inserting the word "name" or "firm name" in 



          15   connection.  So it's the use of their name or firm name in 



          16   connection.  So it's just further clarifying the intent of the 



          17   paragraph, in my estimation.  It's a minor detail.



          18             CHAIRMAN BRASHER:  Mr. Bohannan.



          19             MR. BOHANNAN:  I think I'm in agreement with that.  



          20   We had a case last year where firms and firm names and 



          21   associations with firm names that I presided as the hearing 



          22   officer was very important in that case.  And so I think that 



          23   is very appropriate.  



          24             MR. TONANDER:  Mr. Chairman, one question.  Would 



          25   this create an obligation, then, of the firm if they learned 
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           1   that their name was associated with a project that was 



           2   untoward?  Would that create an obligation to then report to 



           3   this board?



           4             CHAIRMAN BRASHER:  Well, I think it is otherwise 



           5   required under the Rules of Professional Conduct that they have 



           6   to anyway.  



           7             MR. TONANDER:  Well, a firm -- I guess I'm thinking 



           8   of two points here.  Whether or not they would have to, A; and 



           9   B, is a firm actually regulated under the rules?  Can we 



          10   regulate a firm or can regulate an individual who is licensed?



          11             CHAIRMAN BRASHER:  Well, regulating the individual -- 



          12   we regulate the individual by his name and by his or her firm 



          13   name.  So it's not the firm.  It's not really the firm.  It's 



          14   the person who is in possession of the firm, the use of their 



          15   name or firm name.  Their name or their firm name.



          16             MR. BOHANNAN:  Have you got an example?  



          17             MR. TONANDER:  I guess another way of looking at this 



          18   is one big decision we were discussing earlier, assuming they 



          19   are in responsible charge or have signatory authority for the 



          20   company.  But let's say that it's not that level of LS or not 



          21   that level of PE, that it's a trench employee, if you will, who 



          22   recognizes that the company name has now been associated with a 



          23   project that has no engineering effects.  That PE is not in a 



          24   position to really manage the company or direct the company to 



          25   do anything.  How would that be handled?  Or we wait and find 
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           1   out?



           2             MR. BOHANNAN:  I can provide my opinion.  



           3             MR. TONANDER:  Please.



           4             MR. BOHANNAN:  I think this is very appropriate.  So 



           5   what you have is you have an employee that's a professional 



           6   engineer who falls under our act, who is working for a firm 



           7   that has knowledge or direct knowledge or believes that they're 



           8   not following -- the business ventures are fraudulent and 



           9   dishonest ventures, in my opinion, has the obligation under the 



          10   act to report that to this board.  And that's actually a case 



          11   that we heard last year disposed of occurred.  There was a 



          12   dissolution of a firm, and through that dissolution a forensic 



          13   accounting was provided and it uncovered fraudulent acts.  And 



          14   so, yes, I think that the firm name needs to added.  I think 



          15   it's a very good clarification.



          16             CHAIRMAN BRASHER:  The next paragraph, paragraph F, 



          17   says that you're required to inform the board of any violations 



          18   of this code.  You have to do that anyway, cooperate with the 



          19   board in an investigation.  But I will agree that inserting the 



          20   "name" after the word "firm."  Don't let their company's name 



          21   be used either in connection with some all-colored business 



          22   venture.  I would insert the word "name" after "firm."



          23                 Any more discussion on this?  Anybody who's 



          24   joined us here in the audience, a comment on this idea?  



          25             MR. MEDINA:  Just on the firm one, or you got the 
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           1   tail end for public comment on the entire section? 



           2             CHAIRMAN BRASHER:  Do you have a comment on that, 



           3   what we were just talking about, using the word "name" or "firm 



           4   name"?  What other comments do you have on the rules, part A?  



           5             MR. MEDINA:  I just have more of a clarification or 



           6   an explanation, I guess, regarding 16.39.8.9(A)(D) which 



           7   states, "Shall not reveal facts, data or information without 



           8   prior consent of the client or employer except as authorized 



           9   required by law or this code."  So A states for the protection 



          10   of public safety, and then we have that same definition again 



          11   under "Professional Relationships with the Employer and 



          12   Clients."  So I was curious for clarification on D on the 



          13   first -- under paragraph A, on why that's in there.  From a 



          14   survey point of view, with our boundary data when we call the 



          15   surveyors asking for information, I may have missed -- they 



          16   have pulled a document that I couldn't get ahold of.  I've run 



          17   into the problem where the other surveyor doesn't want to 



          18   extend that professional courtesy.  



          19                 And in dealing with issues on the boundary side 



          20   where you may miss an easement or a document that may be 



          21   relevant to where we're finding evidence as to the location of 



          22   a boundary, it kind of affects the outcome and may cause damage 



          23   to the owner.  So I was curious, I guess, how that plays in not 



          24   to reveal facts from a survey point of view.  I do understand 



          25   on the relationship with your clients and on paragraph D, 
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           1   having that in, but I didn't know the relevance of it in 



           2   paragraph A for public safety.



           3             CHAIRMAN BRASHER:  I think that one was speaking 



           4   to -- that's A1(D) was speaking to releasing information that 



           5   you've gathered, work you've done for your client, and I don't 



           6   think it was really speaking towards the sharing of information 



           7   professionally amongst your colleagues.  That's what I think.  



           8   D says that the licensee shall at all times shall not reveal 



           9   facts, data or information without prior consent of the client 



          10   or employer except as authorized or required by law or this 



          11   code.  So the courts could get it out of you.  But to give up 



          12   something like a client confidentiality, I think is what it's 



          13   talking about here, I don't think it's speaking towards not 



          14   cooperating with another surveyor, but -- 



          15             MS. SAMORA:  But having looked at that, maybe it does 



          16   open itself up to a little misinterpretation.  Because we have 



          17   to be careful what we write in here.  I don't know.  Now that 



          18   I'm looking at it -- 



          19             CHAIRMAN BRASHER:  It speaks to cooperating.  



          20             MR. SPIROCK:  Along that same line, I support 



          21   Mr. Medina that perhaps a topic for the rules committee at a 



          22   future date prefaced by the surveyors to be discussing it.  The 



          23   state of Arizona requires that if you want to cross a monument 



          24   being in substantial disagreement where you intend to set the 



          25   monument, you must call that prior surveyor.  In New Mexico 
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           1   it's a good idea.  Perhaps that type of language expanded to 



           2   include the cooperation on the other side of the street of 



           3   disclosing material information to the surveyor.  The cause 



           4   would be in order.  But again, the language and the words are 



           5   complicated to discuss at this hearing.  



           6             MR. THUROW:  Mr. Chairman, members of the board, and 



           7   Mr. Medina, I think the intent of D is not in the realm of 



           8   extend professional courtesy of data that are required in order 



           9   to effectuate a proper survey.  I believe the intent here is 



          10   you cannot act upon privileged information that you obtain from 



          11   the client.  As an example, I'm surveying a lot for a client 



          12   and I'm also surveying the one next door and someone asks me 



          13   why does he want the one next door surveyed.  And I reveal 



          14   that, well, he's going to buy that because he's going to expand 



          15   his existing shopping center.  Well, that person runs out and 



          16   buys that lot first based on the information that I provided 



          17   him.  



          18                 So I think that's the intent here is that you're 



          19   not revealing privileged information.  An easement or something 



          20   whether of record or not that is in possession of another 



          21   surveyor who through the lack of common courtesy will not 



          22   provide that to is not the intent here.  I believe it is 



          23   specific towards the example that I've just provided.  At least 



          24   that is my interpretation.



          25             CHAIRMAN BRASHER:  Mr. Medina's and Mr. Spirock's 
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           1   comments go beyond that.  Perhaps there ought to be something 



           2   in here that basically requires a surveyor to cooperate with 



           3   another one.  



           4             MR. MEDINA:  Mr. Chairman, if I may, members of the 



           5   board, the thing wasn't to restrict anything from D.  I 



           6   understand paragraph D.  I guess my question was for paragraph 



           7   A.  I'm getting confused myself.  But paragraph A, Section 1(D) 



           8   is the one that I was focusing in on and not paragraph D, 



           9   item -- 



          10             MR. THUROW:  Well, isn't that what I was referring 



          11   to, Mr. Medina?  A1(D).  Is that not the one you were referring 



          12   to?  



          13             MR. MEDINA:  Yes.  I got myself confused.



          14             MR. TONANDER:  I understand what you just said about 



          15   the intent of it.  But of course, as Ms. Samora said, the 



          16   intent -- to be careful with the specific words.  You mentioned 



          17   one word that maybe you were going to insert and that was 



          18   "privileged."  If it was inserted prior "shall not reveal 



          19   privileged facts, data or information," that would certainly 



          20   clarify your intent, which I agree.  



          21             MR. THUROW:  We can do nothing about discourteous 



          22   surveyors, Mr. Medina.  I do agree that inserting the words 



          23   "privileged information" would add a lot to the intent of -- 



          24   naming that survey data are not necessarily privileged data, 



          25   and it's up to the particular possessor of that information 
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           1   whether he wishes to share it.  I don't know how they can be 



           2   compelled to do so.  



           3             MS. SAMORA:  Mr. Chair, I notice that when you look 



           4   at part D6, you know, kind of -- the professional relationship, 



           5   you kind of say a similar thing.  And so it may be a little 



           6   confusing.  A1(D) we added that language, so maybe it needs to 



           7   be taken out or readjusted a little bit.  Because we have it 



           8   under "Professional Relationships with Employer and Client."  



           9   So what we don't want is two sentences that, you know, people 



          10   read it and say, well, how is it any different or one says one 



          11   thing or -- 



          12             MR. SPIROCK:  I'm up for adding "privileged" to 



          13   subsection 6 in addition.



          14             CHAIRMAN BRASHER:  The new A1(D) says the same thing 



          15   as D6.  



          16             MS. SAMORA:  Well, I'm saying to me it's kind of the 



          17   saying the same thing.  That's what I see.  So in retrospect, 



          18   looking at it, to me it's saying the same thing.  



          19             MR. THUROW:  Let's put "privileged" in 6.  



          20             CHAIRMAN BRASHER:  What were you explaining to her?  



          21             MR. SPIROCK:  I was explaining the distinction of 



          22   using this as a crutch the way it is currently written for one 



          23   surveyor not providing information to another surveyor even 



          24   though that information might be public record.  



          25             MS. SAMORA:  That's possible.  
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           1             MR. SPIROCK:  "I haven't talked to my client.  I 



           2   can't give you the plat map that was recorded in 1942 that I 



           3   haven't snapped a photograph of before the fire at the 



           4   courthouse.  Tough."  Well, concerning the word "privileged," 



           5   might say, hey, it's public information.  I'm not going to use 



           6   that as a crutch.  



           7             MR. MEDINA:  This is my opinion.  "Privileged" is a 



           8   great word to add in that would make it simple.  



           9             CHAIRMAN BRASHER:  And it will assume that the 



          10   surveyor can tell what is privileged.  



          11             MR. THUROW:  Mr. Chairman, members of the board, 



          12   there is redundancy here and I'm wondering if it would not be 



          13   wise to take A1(D) and strike that altogether and go to D6 and 



          14   add the word "privileged" there.  



          15             MS. SAMORA:  Because they say the same thing.  



          16             MR. THUROW:  So let's strike the modified the 



          17   language and add simply the word "privileged" data or 



          18   information, or would you insert "privileged" between just 



          19   before "information" or before "data"?  



          20             MR. TONANDER:  I would suggest after 3(D) so it 



          21   covers all three words.  



          22             MR. THUROW:  "Reveal privileged facts, data or 



          23   information."  So we would simply add one word of modification 



          24   to 6(D) and strike A1(D) in its entirety.



          25             CHAIRMAN BRASHER:  A1(D) does speak to except as 
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           1   required by law.  



           2             MR. BOHANNAN:  I think what we have to do is step 



           3   back one step and look at part A in its entirety.  A is dealing 



           4   with the public safety, health and welfare and property.  D is 



           5   professional relationships with the employer or client.  So I 



           6   think what you want to do is have -- you still want it in both 



           7   sections.  Because one is a generic public safety welfare 



           8   section, and D is professional relationships with your employer 



           9   and client.  I'm not disagreeing that we may need to look at 



          10   all of this in the future, but I think at this point in time I 



          11   think we should just add "privileged" in both sections is what 



          12   my recommendation is.  I think it had a lot to do with that.  



          13   And then we can go back and say do we need to do some 



          14   structural format changes to the whole thing, if that makes 



          15   sense.



          16             CHAIRMAN BRASHER:  Because D6(B) puts that 



          17   "authorized by or required by law" tag on 1(D).  So I agree 



          18   with Mr. Bohannan looking at it now that we would insert the 



          19   word "privileged" in both sections.  



          20             MR. THUROW:  That would simply be a minor 



          21   modification.  I believe counsel would agree with that.  



          22             MR. WORD:  Yes.  



          23             MR. BOHANNAN:  Mr. Chair, I would just like to ask 



          24   the board, is there anything else that -- especially since we 



          25   have essentially a new board, is there anything else that we're 
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           1   missing?  Is there any other subjects and topics that we're 



           2   missing that we can put on the rules committee as we kind of go 



           3   back through this again?  



           4             CHAIRMAN BRASHER:  Such as?  



           5             MR. BOHANNAN:  That's what I'm asking.  We've got 



           6   fresh eyes looking at this, so is there something that we have 



           7   missed in the professional conduct portions that we need to 



           8   discuss that's not here?  



           9             MR. SPIROCK:  I hate to mention it at this stage, but 



          10   you have to realize that this entire process is intimidating 



          11   for fostering new created fun that addresses your question of 



          12   is there anything else.  I loath to mention it now for the sake 



          13   of taking your time and the others' time.  So as long as 



          14   there's a process and an active rules committee that we may 



          15   tender such good thoughts to, I'm satisfied.



          16             MR. BOHANNAN:  There is.  I mean, that's what there 



          17   is.  I'm just saying is there something that's the low hanging 



          18   fruit right now that we've missed?  We always have that ability 



          19   to go in and change the rules.  It's just it's a cumbersome 



          20   process.  And so what I'm looking for is any low hanging fruit 



          21   that we've missed that we can throw down the topic so we can 



          22   get up Monday for the next round?



          23             CHAIRMAN BRASHER:  Any comments?  Let me -- before we 



          24   close here, let me ask Mr. Word to help us with the distinction 



          25   between the word "privileged" and "confidential" as it might be 
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           1   used here.  



           2             MR. WORD:  Thank you, Mr. Chair.  Members of the 



           3   board, I was just telling Mr. Chair that I have a little 



           4   concern about the use of the word "privileged" as it has a 



           5   specific legal meaning of evidence in another legal context 



           6   that could possibly create some confusion.  It may not -- the 



           7   legal definition may not be exactly what the board intends 



           8   here.  I would just respectfully suggest that the board also 



           9   consider another term such as "confidential" in the place of 



          10   "privileged" or at least think of how this would play out and 



          11   what your intent is in covering that issue of information that 



          12   is obtained by the surveyor.  



          13             MR. TONANDER:  Why don't you share the definition.  



          14             MR. WORD:  Well, I knew you'd ask that and I don't 



          15   have a dictionary here.  But there are privileges recognized in 



          16   the Rules of Evidence of New Mexico and the Federal Rules of 



          17   Evidence does have specific meanings.  The attorney-client 



          18   privilege you're all aware of.  And it's a privilege to not 



          19   share information.  As recognized by the courts, that's a very 



          20   crude definition whereas confidential is a broader term.  You 



          21   share something with me in confidence, in my professional 



          22   capacity as a surveyor, I don't know that there is any 



          23   requirement -- I don't recall that the statute or the reg's 



          24   anywhere else talk about privileged information provided to the 



          25   engineer or surveyor.  
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           1             CHAIRMAN BRASHER:  Would it be wrong or somehow 



           2   overkill to say privileged or confidential?  "Privileged or 



           3   confidential information shall not reveal privileged or 



           4   confidential facts, data or information."  So whichever way 



           5   it's considered, it's outruled. 



           6             MR. SPIROCK:  I'm more comfortable with that, 



           7   Mr. Chairman, than I am with either of the options.  I mean, we 



           8   have "privileged" in a legal connotation.  And not being a 



           9   lawyer and not knowing what that means bothers me.  But to a 



          10   public layman perception, privilege says in your own smarts and 



          11   from what the client told, you don't disclose that.  But 



          12   "confidential" gives me more trouble because you don't know 



          13   what's confidential sometimes until it's discovered, and later 



          14   you meet with your client and he says, "Don't tell anybody 



          15   that."  Ethically, you've got to say, well, it's going to 



          16   endanger the public.  Or if it's something that's in the works, 



          17   okay.  So just using "confidential" bothers me not to let the 



          18   cat out of the bag.  Your client knows that it's confidential.  



          19   Putting both will confuse the hell out of anybody, I doubt, but 



          20   the intent is there.  



          21             MR. THUROW:  Mr. Chairman, members of the board, 



          22   while I am loathed to disagree with counsel, I believe that 



          23   "privileged" is the better word to describe a professional 



          24   relationship between a client and surveyor or engineer.  



          25   Perhaps you're a part of a design team and have access to a 
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           1   plethora of information which the client, while not necessarily 



           2   confidential, would not want you to discuss with other 



           3   entities.  And so I would prefer to stay with the word 



           4   "privileged," understanding the pitfalls that may be associated 



           5   with that.  



           6             MR. WORD:  Mr. Chairman, members of the board, I 



           7   guess I was just trying to raise the issue.  I don't have a 



           8   strong opinion and I'm not giving you advice.  I'm just 



           9   suggesting that you consider that.  And that's a good argument.  



          10             MR. TONANDER:  I actually completely agree with you 



          11   to have both in there.  In my mind, confidential is a subset of 



          12   privilege.  There is certain information that's often deemed 



          13   confidential, part of the nondisclosure, but it's very itemized 



          14   as to what it is.  Privileged is more encompassing.  But if the 



          15   legal definition is something narrower, I think we accomplish 



          16   it by using both words together.



          17             CHAIRMAN BRASHER:  I would say it was covered using 



          18   both words.  Because if a client were to bring a complaint 



          19   against a surveyor for revealing -- if we had just 



          20   "confidential," he could go to Perry and say this surveyor 



          21   revealed this confidential.  Or if "privileged" was in there, 



          22   he revealed this privileged information.  I say both words 



          23   cover the basis, it seems to me.  



          24             MR. BOHANNAN:  Rick, so I looked up "privilege."  So 



          25   really where I think I'm coming from is, you know, having sat 
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           1   in as a hearing officer for a couple cases, I think this is 



           2   really where we need to kind of look at if someone comes in and 



           3   says, okay, you've violated the act because you've done -- 



           4   whether it's privileged or confidential.  And privileged, it's 



           5   basically under the evidence rule definition of privilege, 



           6   rules excluding confidential communication from being 



           7   admissible as evidence in court.  It seems like we're looking 



           8   for when we go into an actual case, it's actually what is that 



           9   evidence.  And so could you give us your thoughts on if this is 



          10   used for a complaint, how that would be then interpreted?  



          11             MR. WORD:  Sure.  I'm speculating.  I can imagine a 



          12   lawyer arguing that while your board should stick to the more 



          13   legal definition of privilege and that may or may not be the 



          14   board's intent in inserting the term here as is being 



          15   discussed.  So -- 



          16             CHAIRMAN BRASHER:  There's not a problem with both 



          17   words, though, is there?  They're not conflicting in any way, 



          18   really.  



          19             MR. BOHANNAN:  I think there's a difference.



          20             CHAIRMAN BRASHER:  Well, there's a difference, but 



          21   they're just shades of the same thing, aren't they?  



          22             MR. BOHANNAN:  If I may, I'll take Cliff's example.  



          23   And I can see that coming up.  If I violate somebody's 



          24   confidence by letting a project be known or done something with 



          25   that, but that's different than a privilege under this 
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           1   definition.  I don't know.  I feel like there's a difference.  



           2   I don't know.  



           3             MS. IDRISS:  Mr. Chair, I'm going to give you another 



           4   look at this.  You know, I'm a professor and I don't really 



           5   deal with these things at all, actually.  But looking at this, 



           6   like part D, the intent of it, really if you don't put in 



           7   "privileged" or "confidential" it has a lot of teeth in it.  



           8   It's very strong.  Basically, if you keep it like it is, it's 



           9   basically telling you that you have -- it's basically sending 



          10   you back to the client, and you have to have prior consent of 



          11   your client about the facts before revealing anything.  



          12                 So if this is the intent, then, you know, it has 



          13   a lot of teeth.  If that's not the intent, if you put in 



          14   "confidential," you really alter it because then how can it be 



          15   confidential.  If you put in "privileged," that creates another 



          16   dimension to it.  Because what is privileged like counsel is 



          17   saying.  Right now the way you have it is really strong.  



          18             CHAIRMAN BRASHER:  So it's completely covered just by 



          19   saying anything.  



          20             MS. IDRISS:  Right now I'm telling you I say you have 



          21   to go back to your client and check with him.  That's basically 



          22   what it says.  So what is really the intent behind this.  Do we 



          23   want to keep it like this, very strong, go back to your client, 



          24   talk to him, courtesy, and then you can decide what's 



          25   privileged and what's confidential or you can water it down.  
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           1             MS. SAMORA:  Mr. Chair, I think that was the whole 



           2   point of the people's comment is that it could prevent them 



           3   from getting known documentation.  So that's why we were 



           4   suggesting putting the word "privileged" in.  That was the 



           5   whole point is because it was too restricted.  And somebody 



           6   could use that as, like I said, a crutch to say I'm not giving 



           7   you this information.  Again, there's just a lot of things.  



           8   We're talking about one word and seeing what a difference it 



           9   can make in the language.



          10             CHAIRMAN BRASHER:  Well, what Dr. Idriss is talking 



          11   about now is just leaving it as it is.  Because it's 



          12   all-inclusive.  There are no distinctions to be made.  You just 



          13   don't reveal anything without getting prior consent not unless 



          14   you're bound by law or court ordered.  



          15             MR. SPIROCK:  Mr. Chairman, I ask the question what 



          16   protects the public more?  In my opinion, adding the language 



          17   "privileged" and "confidential" -- and even if it is only one 



          18   instance in my mind -- allows Mr. Medina to call me, and as 



          19   long as in my business relationship with a client I think this 



          20   is not privileged under the legal definition.  The client 



          21   didn't tell me it was confidential.  And he says tell me about 



          22   the bushes that are hiding in the monument in the far northeast 



          23   corner.  I'd like to tell him that surveyor to surveyor.  Some 



          24   of my brethrens would say, no, I'm precluded from doing that 



          25   because of the NMAC.  They do this sort of stuff.  So I think 
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           1   the public is better protected with Mr. Medina's recommendation 



           2   that is now translated into adding the words.  But leaving it 



           3   as it is isn't telling anybody anything because it can be 



           4   interpreted that you can't even speak about a project.  Thank 



           5   you.  



           6             MS. IDRISS:  So I am not in favor of one or the other 



           7   right now.  What I was saying is right now the way it is is 



           8   very strong.  If you add one of those words, it waters it.  It 



           9   makes it a lot more flexible.  Depends what is actually the 



          10   intent of it.



          11             CHAIRMAN BRASHER:  Are there any other comments on 



          12   this?  



          13             MR. TONANDER:  Specifically to your question what was 



          14   the intent of it, that's where this discussion started, when 



          15   the intent was really to keep information that would be 



          16   considered privileged from being distributed freely.  I think 



          17   that's where we're trying to narrow it down.  



          18                 Now, on the cautionary tail of a specific word, 



          19   just mention "privileged and confidential" where it probably 



          20   should be "privileged or confidential."



          21             CHAIRMAN BRASHER:  Okay.  Are there any other 



          22   comments on this?  Any other comments from anybody who's joined 



          23   us today?  Hearing none, those are the rules that we had set 



          24   out to discuss today.  Let me ask this:  Has everyone signed 



          25   the attendance sheet?  
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           1             MR. SPIROCK:  Mr. Chairman, I apologize for 



           2   cross-communication.  I was under the assumption that since we 



           3   went through Exhibits 1 through 8, that we're going to go ahead 



           4   and proceed through Exhibit 17?  



           5             CHAIRMAN BRASHER:  Right.  I don't think we numbered 



           6   those.  Did we, Perry?



           7             MR. VALDEZ:  Exhibits 12 through 17?  We did.



           8             CHAIRMAN BRASHER:  I got off the agenda here.  We do 



           9   need to do that.  



          10             MS. SAMORA:  Do we have copies of those exhibits?  



          11   Because I don't see them.



          12             CHAIRMAN BRASHER:  We do, now that you mention it.  



          13             MR. BOHANNAN:  They weren't handed out this morning.  



          14   So, Mr. Spirock, what you're saying is that we should go 



          15   through these other exhibits and discuss these?  Is that what 



          16   your question was?



          17             MR. SPIROCK:  No.  Whatever the disposition was.  I 



          18   mean, I've got one that I've offered that I was waiting until 



          19   you got to Exhibit 16 to make a comment or reserve comments or 



          20   answer questions.  I know Mr. Thurow had Exhibit 15 which was 



          21   discussed earlier under a different agenda item.  I'm just 



          22   curious.  What about all the people that provided that level of 



          23   effort to give you an exhibit before this hearing?  That's 



          24   going to be their disposition.



          25             MR. BOHANNAN:  And maybe we'll ask Rick this 
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           1   question.  So, Rick, really what we probably should do is under 



           2   the title Exhibit 16 that we entered into the record, it was 



           3   under part 6 of these comments.  So I guess my question of you 



           4   is, is anything in this Exhibit 16 that you provided, that we 



           5   didn't discuss that we need to go back on part 6 and open and 



           6   discuss?  



           7             MR. WORD:  Mr. Chair, members of the board, what I 



           8   just suggested to the chair was that he invite comments, just 



           9   go through each exhibit if there are any additional comments.  



          10   For example, Exhibit 15 was discussed at length, but there may 



          11   be others and some other comments may have been addressed.  But 



          12   I would suggest for purposes of the record that you go through 



          13   the additional exhibits sequentially and invite comment.



          14             CHAIRMAN BRASHER:  Our Exhibit Number 12 are public 



          15   comments in the proposed amendments for Mr. Tom Rollag 



          16   regarding 16.39.3.  Does everybody have a copy of his comments?  



          17   What this exhibit is is Mr. Rollag has written a letter to 



          18   Perry Valdez regarding the proposed legislative revisions 



          19   regarding the engineers and surveyors.  And I'll ask Mr. Rollag 



          20   to describe what he put into what is Exhibit 12.  



          21             MR. ROLLAG:  Mr. Chairman, members of the board, I'm 



          22   a licensed land surveyor in the state of New Mexico and Texas.  



          23   And I may be able to answer some old windmills here.  I 



          24   practiced for a period of some 33 years prior to 2005.  I got 



          25   my degree in surveying engineering in 2005 from New Mexico 
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           1   State University and at which time due to circumstances, I 



           2   started practicing in what I call land surveying.  



           3                 I participated in a photometric task force that 



           4   took place approximately 12 years ago, 10, 12 years ago, and it 



           5   was to discuss GIS and photogrammetry, which at that time both 



           6   had issues with the Board of Licensure.  I don't recall much 



           7   about GIS being discussed, but there were several meetings 



           8   regarding photogrammetry.  At the end of that, the outcome of 



           9   that task force was that at that time photogrammetry was not to 



          10   be considered as able to be licensed.  But it was a tool that 



          11   was being used and it was the responsibility of licensed land 



          12   surveyors to certify the correctness and not the 



          13   photogrammetry.  



          14                 So I disagreed with most of that.  I think that 



          15   it may be considered a tool, but most anything that anybody 



          16   uses is a tool for them.  That if I'm an engineer and I'm doing 



          17   a highway project, the boundary, the traditional information 



          18   that I get from the licensed land surveyor is a tool.  And same 



          19   thing.  If I am a land surveyor and I get this photographic map 



          20   from a photogrammetrist, to a surveyor it's a tool.  



          21                 In 1972, I went to Eastern New Mexico University 



          22   and got a degree in civil engineering technology, and from then 



          23   on I have been practicing photogrammetry in one way or the 



          24   other.  It was my understanding there was no problem in the 



          25   state of New Mexico until 1993.  The law was changed -- or it 
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           1   might have been '92 the law was changed for photogrammetry in 



           2   the act, even though I protested and paid some guy in Santa Fe 



           3   a lot of money to check into my ability to practice.  I made no 



           4   progress.  



           5                 The law -- the practice act defines the 



           6   definition of the engineering and practice of engineering -- 



           7   and this is something I have a problem with.  That the practice 



           8   of engineering may include the use of photographic methods to 



           9   provide topographic and other data.  That's an engineer that 



          10   can do this.  I feel personally and I've always felt that 



          11   mapping, which is basically photogrammetry, is a surveying 



          12   entity.  It's not an engineering, although some of the people 



          13   I've worked for in the past were engineers.  I'm not saying 



          14   they didn't know anything about photogrammetry.  But if you 



          15   look at the list of the engineering professions that are in 



          16   what we've been talking about today, who have aeronautical and 



          17   civil and electrical and chemical and all these, but there is 



          18   not photogrammetry in there.  However, an engineer is able to 



          19   do photogrammetry.  They may or may not know a lot about 



          20   photogrammetry, but they can sign and seal.  If I'm working for 



          21   an engineer as a non-licensed independent individual, I was 



          22   able to do that for a New Mexico engineer because they are able 



          23   to sign and seal.  They didn't know what the heck I did.  All 



          24   they wanted to know is was it any good.  



          25                 I would like to see -- and I've felt this for a 
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           1   long time -- that surveyors need to have some engineers, 



           2   different professions through different subdisciplines, within 



           3   the surveying discipline.  And I've listed them as boundary 



           4   pedestal, construction, photographics, instrumentation control, 



           5   software mining, industrial, hydrologic and geodetic.  Of 



           6   these, currently you have to have I believe in the act three 



           7   years of boundary experience.  Construction, photometric, 



           8   instrument control, software mining, hydrographic and geodetic, 



           9   none of those necessarily have anything to do with boundaries.  



          10   So if you had somebody that is -- I know of one firm here that 



          11   does primarily only control.  They'll set up control for 



          12   highway projects or buildings or whatever you need, 



          13   photogrammetry.  That's all they do is they would not be able 



          14   to be licensed as a surveyor.  



          15                 When I applied for licensure as a surveyor, I was 



          16   told you don't have any boundary.  But photogrammetry is 



          17   regulated by the surveying board, and it seems odd to me that 



          18   somebody could be doing something that is regulated by the 



          19   surveying board that is not recognized as experience.  And I 



          20   realize this may not be appropriate at this time.  In two years 



          21   or a year or when the rules committee does it again, I'd like 



          22   this to be considered as either establishing some disciplines 



          23   for surveying.  And the board members of the surveyor committee 



          24   in the past did not like this.  They don't think that's needed.  



          25   And there are some surveyors that have no problem with it.  
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           1                 I just feel that surveying as a profession is 



           2   protective of their profession and rightfully so.  But anybody 



           3   that makes a measurement doesn't have to be a licensed 



           4   surveyor, in my opinion.  Maybe I'm not as protective as I 



           5   should be.  But if I see a highway patrolman out here making a 



           6   measurement of an accident scene, that's their business.  I 



           7   don't think that as a surveyor that that should be my job.  



           8                 Now, in photogrammetry we used to do that.  We 



           9   used to take photographs and have records of skid marks and all 



          10   that of accident scenes.  But again, I think that there's no 



          11   problem if they're able to get the evidence.  



          12                 So I'm really just asking for consideration for 



          13   this to be done in the future.  And if you have a problem with 



          14   what my thoughts are, I'm more than able to entertain any 



          15   questions.



          16             CHAIRMAN BRASHER:  Thank you, Mr. Rollag.  Are there 



          17   comments on this or questions of Mr. Rollag?  



          18             MR. THUROW:  Mr. Chairman, members of the board, 



          19   Mr. Rollag and I have wrestled with this issue for decades now.  



          20   And I agree with him that we've never really come to an 



          21   understanding of exactly the role that a photogrammetrist plays 



          22   vis-a-vis engineering and surveying.  



          23                 I do have a question, Mr. Rollag.  Do you 



          24   contemplate a specific exam in photogrammetry in order to 



          25   qualify as a photogrammetric surveyor.  
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           1             MR. ROLLAG:  I've checked with NCEES.  They do not 



           2   have one.  And that is one of the things that we've brought up 



           3   in the past.  ASPRS does have an exam.  That exam I think could 



           4   be used if you want to be qualified as a photogrammetrist.  To 



           5   my knowledge, and only to my knowledge, there have only been 



           6   two people in the state of New Mexico that have been certified 



           7   by ASPRS, myself and Tom Mann.  And I don't know if Bohannan or 



           8   Wilson are certified or not.  I am no longer a member of that 



           9   association/organization nor have I -- I did not renew my 



          10   certification when I got dismissed from my photometric duties.  



          11             MR. THUROW:  But you do contemplate a subtier of 



          12   surveying known as a photogrammetric surveyor.  



          13             MR. ROLLAG:  Correct.  



          14             MR. THUROW:  And we know that professionally you have 



          15   three criteria of education, experience and examination.  So 



          16   any subdiscipline of surveying that's created would have to in 



          17   some way satisfy those three criteria; and as such, would 



          18   probably have to be codified in the Engineering and Survey 



          19   Practice Act from which board rules could be derived.  And I'm 



          20   not disagreeing with your position, Mr. Rollag.  I'm simply 



          21   suggesting that where this needs to go is when the act itself 



          22   is taken under consideration.  And the things that you 



          23   contemplate in your suggestions to the board are codified in 



          24   the act and from which rules are derived.  



          25             MR. ROLLAG:  I don't have a conflict with that.  Like 
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           1   I said, I'm bringing it up now because I wanted to be clear.  



           2   And this document I basically copied from the engineering 



           3   section about the disciplines.  And I don't know that the 



           4   engineers -- I'm asking a question.  Do the engineers, if they 



           5   want to be an aeronautical engineer, is there a specific exam 



           6   that they take?  



           7             MR. BOHANNAN:  Mr. Chair, could I ask you to make 



           8   sure we don't get locked in here and either take a five-minute 



           9   recess or -- 



          10             CHAIRMAN BRASHER:  Let me mention this for the record 



          11   here.  I need to step out a couple minutes to just make 



          12   arrangements for us to be able to stay past closing time if we 



          13   have to from this building.  In the meantime, Mr. Bohannan will 



          14   fill in for me as the presiding officer.



          15             MR. BOHANNAN:  Mr. Rollag, I think what we are trying 



          16   to do today is, again, surface and take into account the rules 



          17   that are in front of us, this board.  As I've mentioned before, 



          18   what I would like to have, which I've already written down, is 



          19   those areas that we need to discuss.  I think what Mr. Thurow 



          20   has indicated is that we have a basic issue of the act itself 



          21   which has to go back in front of the legislature.  



          22                 So I think what I would like to do is -- we've 



          23   got this down, is probably hold a meeting where you could give 



          24   your name to Mr. Valdez.  We could actually invite you to a 



          25   subcommittee meeting of the rules so that we could have a 
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           1   little bit more time to discuss the differences.  Because I 



           2   think this is going beyond what we were intending to do today.  



           3   We appreciate that you've brought this to the attention.  It 



           4   sounds like you and the surveyors have had decades of 



           5   discussions.  



           6             MR. THUROW:  Decades.  



           7             MR. BOHANNAN:  We just want to make some progress, 



           8   and I think this is a good format to do that.  



           9             MR. ROLLAG:  That's fine.  I would be appreciative of 



          10   doing that. 



          11             MR. BOHANNAN:  Okay.  Any other things that you'd 



          12   like to discuss other than that particular item on the 



          13   definitions?  



          14             MR. ROLLAG:  No.



          15             MR. BOHANNAN:  Okay.  



          16             MR. ROLLAG:  I'll be happy to answer any questions, 



          17   but the rules committee is probably a better forum.



          18             MR. BOHANNAN:  Okay.  I appreciate it.  That was 



          19   Exhibit 12.  Exhibit 13 Mr. Baker left.  I think Exhibit 13, if 



          20   I'm reading it again as we actually addressed, has been taken 



          21   care of.  Anybody have any other discussion on Exhibit 13?  Any 



          22   discussion from the audience?  



          23                 Exhibit 14, again, also was, I believe, 



          24   discussed?  Anybody have any discussion on Exhibit 14?  Exhibit 



          25   14, which was read into the record, is public comments on the 
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           1   proposed amendments from Mr. Gerald Donahue on 16.39.5.  



           2                 Exhibit 15 we went through, Mr. Thurow's 



           3   comments, which brings us to Exhibit 16, public comments on 



           4   proposed amendments from Mr. Cliff Spirock on 16.39.6.  



           5             MR. SPIROCK:  Mr. Acting Chair, members of the board, 



           6   I've accompanied that recommended language with a cover letter.  



           7   If I was outgoing enough, it should be self-explanatory.  The 



           8   intent of the amendment is unfortunate for me to be in my own 



           9   words, but trying to follow at the same time formatted with the 



          10   current NMAC.  But essentially this expands proposed subsection 



          11   6 to where there is the special exemption for military service.  



          12   My suggestion is to have an additional -- not change the 



          13   military acceleration but to have an additional privilege 



          14   consideration by the board for individuals who have 



          15   long-standing supervisory experience, who have had a New Mexico 



          16   continuous residency for at least 15 years.  My purpose for 



          17   that is perhaps I know of many and sat and had had lunch with a 



          18   few that have got no hope on the horizon.  They're running 



          19   their own business, have been for 20 years.  There's no way 



          20   they can take time off to complete their education to stand for 



          21   the test in a conventional sense.  So the language I'm 



          22   submitting maybe doesn't give them any hope, either.  It 



          23   guarantees them nothing.  But it does give them the opportunity 



          24   for this board, your board, perhaps the professional surveyors 



          25   committee event board, to impanel three people to listen to 
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           1   what their education, experience, conduct would be and to make 



           2   a determination and to advise them you need to do this.  Advise 



           3   them, okay, you can sit for the examinations or the answer is 



           4   no.  Thank you.  



           5             MR. WORD:  Mr. Hearing Officer, members of the board, 



           6   I certainly understand the intent of your proposal.  I think 



           7   you may not have been aware of the history of this section that 



           8   you are proposing be amended, and it derives from a mandate 



           9   from the legislature to all licensing boards, that they 



          10   expedite licensure.  So this is sort of saying this section I 



          11   would suggest should be left just to military and your proposal 



          12   might be better.  



          13             MR. SPIROCK:  And if you recall, when we got to 



          14   Exhibit 7 I had no problem with it.  That's what it is front of 



          15   you now.  Most of the other items that have added additional 



          16   language have been deferred for another time.  I'm suggesting 



          17   that this be deferred for another time.  



          18             MR. WORD:  Okay.  But again, this section -- all my 



          19   client boards had to put this in pretty much in identical when 



          20   it goes into their reg's at the direction of the legislature in 



          21   a part that only dealt with veterans and their spouses.  



          22             MR. BOHANNAN:  So let me get the spirit of this.  



          23   Because I think we wrestle with this a lot when we're looking 



          24   at applicants for engineering, when applicants don't meet the 



          25   educational requirements.  And that's really what this goes to.  
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           1   And so I think this is going to take a lot of vetting because 



           2   we deal with that every meeting is the educational 



           3   requirements.  At least one or two applicants that we deal with 



           4   comes up with this.  



           5             MR. THUROW:  Mr. Bohannan and Mr. Spirock, members of 



           6   the board, the place where you need to effectuate a change is 



           7   going to be in the Engineering and Survey Practice Act itself.  



           8   And that, once again, as I mentioned to Mr. Rollag, probably 



           9   has to be modified in order to accommodate the kind of rule 



          10   that you contemplate.  But the act itself stands in your way at 



          11   this point as it does for applicants who might otherwise be 



          12   qualified.  They still must satisfy the requirements of law.  



          13                 So I'm not suggesting that all those who enter 



          14   here abandon hope, but that there are specifics that the board 



          15   must comply with, the educational requirement.  



          16             MR. BOHANNAN:  And I think what's important for the 



          17   rules and for the board to know in general is that if we feel 



          18   that it is needed to go to the act, to amend the act, we have 



          19   friends in the legislature that will carry bills for us.  But 



          20   we need to start in July or now if we want to do that sooner 



          21   than later.  So I think this one, like I said, on the 



          22   engineering side we have spent a few hours in my tenure 



          23   discussing the requirements of people that aren't licensed.  



          24   We've denied a bunch of licenses just because they don't have 



          25   the education, period.  That's point-blank.  
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           1             MR. SPIROCK:  Please don't misconstrue what I intend.  



           2   This is not granting licensure by exception.  It's granting a 



           3   review of a candidate's experience with a panel of your board 



           4   to determine whether or not he may become an applicant, and 



           5   then only after the completion of the examinations could he 



           6   afford his licensure or fail in the process.  This is not 



           7   grandfathering for no reason.  This is saying there are some 



           8   people that need special consideration.  And I've given it some 



           9   thought and my tenure is very brief here, but I would be more 



          10   than willing to sit on a panel to listen to somebody who's been 



          11   in supervisory practice for more than 20 years, who's been a 



          12   New Mexico resident for 15 years, to see whether or not some 



          13   member of that panel would suggest for your consideration 



          14   whether or not he should take the test or advise him at that 



          15   time I really think you need to take interval calculus to 



          16   complete your worthwhile education, whatever the condition may 



          17   be.  



          18                 Mr. Chairman, my own son has been running my 



          19   company for better than 20 years.  He calculated that it would 



          20   take him 16 years night school to be able to sit for the exam 



          21   under our existing regulations.  Part of that is because of the 



          22   conflict between the acceptance between NMSU and UNM regarding 



          23   his prior education down at State.  He said by the time I 



          24   figured it out, I wouldn't be able to make payroll.  



          25             MR. BOHANNAN:  So I have on my list we're going to 





                      Christopher R. Sanchez, CCR, CSR  (505) 244-DEPO        



�

                                                                           108



           1   take up yours and then we're also putting you on the rules 



           2   committee to that.  But we'll consider that.  I just -- again, 



           3   we've talked long and hard to look at that.  With that, I'll be 



           4   happy to turn this back over to the chairman.



           5             CHAIRMAN BRASHER:  For the record, I stepped out and 



           6   I'm back in.  I'm resuming presiding.  We've completed the 



           7   discussion on Exhibit 16, have we not?  Is there any more 



           8   discussion on that?  Hearing none, we'll move on to Exhibit 17, 



           9   and these are public comments on the proposed amendments by 



          10   Mr. Hank Rosoff, 16.39.8.  



          11             MR. TONANDER:  Mr. Chair, because of your return at 



          12   this point, I'm not sure if the audience was asked if they have 



          13   any comments on 16.



          14             CHAIRMAN BRASHER:  Any comments from anybody in the 



          15   audience about this?  



          16             MR. MEDINA:  Mr. Chairman, members of the board, 



          17   Mr. Spirock, my ears perked up hearing the proposal on looking 



          18   at reviewing applications for PE or PS minus the current 



          19   educational requirements.  It's been 20 years now for being on 



          20   the surveying side that the educational requirements have been 



          21   in effect.  I myself have come up going to New Mexico State and 



          22   I do understand and I've learned from individuals that were 



          23   nonlicensed that took me underneath their wing when I came out 



          24   of school, showing me, you know, the stuff that they've 



          25   learned, the individuals that came before me that are licensed 
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           1   before me before the requirement of the four-year degree, I've 



           2   learned from them.  I've respected them.  I have the utmost 



           3   respect for Mr. Spirock.  However, we need to draw the line.  



           4   Or the line has already been drawn or the bar has been set as 



           5   to the requirements to become licensed.  And decisions are 



           6   made.  Choices are made.  Mr. Rollag has made a decision to go 



           7   to school, get his degree and become licensed.  It's a hard 



           8   choice to make with families, your livelihood.  But the bar's 



           9   been set.  And if you want to get that license, you have to 



          10   make that hard choice.  



          11                 I understand running a business for 20 years, 



          12   being under the guidance of a licensed surveyor, but that line 



          13   is drawn.  I mean, we can't allow, for example, surgeons you've 



          14   been watching for 20 years to come in and start performing 



          15   surgery, start cutting someone up.  We need to maintain that.  



          16   That's my comments.



          17             CHAIRMAN BRASHER:  Any more comments from anybody 



          18   regarding Exhibit 16?  Hearing none, let's move to Exhibit 17, 



          19   which is the comments on proposed amendments by Mr. Hank Rosoff 



          20   regarding 16.39.8.  What I have from Mr. Rosoff is a copy of a 



          21   communication, presumably an E-mail that he must have sent to 



          22   Perry Valdez here dated March 9th, 2015.  And he appears to 



          23   suggest that the word -- under 16.39.8.9, Subsection G, he 



          24   recommends changing the word "associates" to "associations."  



          25             MR. THUROW:  Mr. Chairman, it currently states under 
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           1   G, "Associates with other license," and Mr. Rosoff is 



           2   suggesting that the word be substituted "associations"?



           3             CHAIRMAN BRASHER:  Correct.  



           4             MR. THUROW:  It would seem to me that "associates" 



           5   refers to an individual, where "association" refers to an 



           6   organization?  Or are we talking about the relationship, 



           7   association as a relationship?  In this context I believe it is 



           8   referring to a relationship, an association as a relationship.



           9             CHAIRMAN BRASHER:  In G he suggests changing 



          10   "associates" to "association."  So G says, "Associates with 



          11   other licenses."  Then it goes on to say, "Licensees shall not 



          12   attempt to injure, maliciously or falsely, directly or 



          13   indirectly," something "the professional reputation, prospects, 



          14   practice or employment of other licensees."  There's a word 



          15   missing here, by the way, under G, I think.  "Licensees shall 



          16   not attempt to injure maliciously or falsely directly or 



          17   indirectly" -- it's okay.  Sorry.  But that is how this word 



          18   "associates" is used.  "Associates with other licenses."  And 



          19   he's suggesting it should say "associations with other 



          20   licenses."  So that word "licenses," G, should be "licensees."  



          21             MR. THUROW:  Because we're referring to individuals 



          22   in relationships with other individuals.



          23             MR. BOHANNAN:  Mr. Chair, "associates" should still 



          24   be correct, but I will entertain other people's thoughts.  



          25             CHAIRMAN BRASHER:  I think that associates is 
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           1   correct.  



           2             MR. COOPER:  Mr. Chair, board members, can you 



           3   explain to me what that means, what that says?  That sentence 



           4   makes no sense to me whatsoever on Section G.  I'm sure it's 



           5   because I missed my burrito this morning, but I have no idea 



           6   what that sentence says. 



           7             MS. SAMORA:  Are we talking about people who are 



           8   licensed in other fields or something?  



           9             MR. COOPER:  I have no idea.



          10             CHAIRMAN BRASHER:  So 16.39.8.9 is entitled Rules of 



          11   Professional Conduct, and G is "Associates with other 



          12   licensees."  The licensee's association with other licensees.  



          13             MR. TONANDER:  His interaction perhaps with other 



          14   licensees?



          15             MS. SAMORA:  It's got the wrong word there.  



          16             MS. MEYERS:  Mr. Chairman, a point of clarification, 



          17   not a game changer.  Whatever word is more descriptive to get 



          18   the point across, whatever the point is.  



          19             MS. SAMORA:  It's saying that your interactions with 



          20   other licensees and it's saying what you will do.  It's just 



          21   not worded very well.  



          22             MR. WORD:  It should be "licensees."  



          23             MR. THUROW:  "Interaction" is fine.  



          24             MS. SAMORA:  I think "associates" is just not clear.  



          25             MR. THUROW:  "Associate" colleague or "associate" 
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           1   something.  



           2             CHAIRMAN BRASHER:  It's interaction with other 



           3   licensees.  So G should read, "Interaction with other 



           4   licensees."  Is there any more discussion on that?  Has 



           5   everybody signed in?  



           6             MR. VALDEZ:  Yes.



           7             CHAIRMAN BRASHER:  So right now I'm going to ask 



           8   Mr. Valdez to mark the attendance sheet as -- 



           9             MR. COOPER:  Mr. Chairman, excuse me for 



          10   interrupting.  Board members, going back to Hank Rosoff's 



          11   comments that we address his change in the paragraph numbering.  



          12   We have B and F.  We have B and E.  He feels that there's 



          13   something wrong with that section, the numbering sequence?



          14             CHAIRMAN BRASHER:  I didn't follow that, 



          15   Mr. Cooper.  



          16             MR. COOPER:  Mr. Rosoff says in 16.39.8.9, Subsection 



          17   D6(A), the one we've been discussing, it should say 



          18   subparagraph B and F instead of -- I think it says B and E.  So 



          19   I didn't know if that was a proper change or not.  And then 



          20   also he said 9 in paragraph 1 of, Section 8.



          21             CHAIRMAN BRASHER:  All right.  Tell me where this 



          22   would be written and how it would read.  



          23             MR. COOPER:  His recommendation was to change 



          24   subparagraph B and E to E and F.  I don't know if that's a typo 



          25   or it was the intent to -- 
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           1             CHAIRMAN BRASHER:  This is on line 6A, correct?  



           2             MR. BOHANNAN:  My understanding of what he's trying 



           3   to say is that subparagraphs D, A should be subparagraph B and 



           4   F from the first page and reference that section and then add 



           5   .9 to the end of that one.  So the issue is is E a reason or F 



           6   is a reason to add it in section D under the professional 



           7   relationships with employer or client.  So I think what we have 



           8   to look at is under the first page under E, "Refuse to 



           9   associate in a business venture with any person or firm whom 



          10   they may have reason to believe is engaging in fraudulent or 



          11   dishonest business or professional practices as an engineer or 



          12   surveyor and refuse to use or permit the use of their name or 



          13   firm in connection with any such business venture."  Is that 



          14   appropriate there, or is it F, "Inform the board of any 



          15   violation of this code.  Cooperate with the board in furnishing 



          16   information or assistance as may be requested by the board in 



          17   matters concerning violations."  I think that's what he's 



          18   trying to say.  Is that your interpretation?  



          19             MR. COOPER:  Yes, it is.  Thank you.



          20             MR. BOHANNAN:  So with that in mind, I think he's 



          21   basically saying that if you know a violation of a code, you've 



          22   got to inform the board.  That's what I think he's trying to 



          23   say.  



          24             MR. VALDEZ:  Mr. Chair, members of the board, 



          25   referring back to the current administrative code that's now in 
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           1   use, seeing section D6(A) and looking at Section A1, Section 1, 



           2   I believe that is what Mr. Rosoff is indicating where it says, 



           3   "inform the board of any known violation of these rules of 



           4   professional conduct," et cetera, et cetera.  Because under the 



           5   current administrative code, that's what Section E is.  So I 



           6   think that's what he's referring to.  



           7             MR. BOHANNAN:  So this is a true typo.  In your 



           8   opinion, it should be F.  



           9             MR. VALDEZ:  Correct.



          10             MR. BOHANNAN:  Mr. Chair, I would concur with that if 



          11   the rest of the board is okay.  



          12             CHAIRMAN BRASHER:  And you're changing 16.39.8.



          13             MR. BOHANNAN:  To add the .9 after 8 in front of the 



          14   NMAC.  



          15             CHAIRMAN BRASHER:  Thank you, Mr. Cooper.  Does 



          16   anybody else have any comments on this?  Did you get this, 



          17   Perry?  



          18             MR. VALDEZ:  Yes.



          19             CHAIRMAN BRASHER:  Is there anything else on this or 



          20   any of the other exhibits?  Well, then I would like -- 



          21   Mr. Valdez, did you label any other exhibits?  



          22             MR. VALDEZ:  Yes.  



          23             CHAIRMAN BRASHER:  Do you have other exhibits that we 



          24   have to enter into the record?  



          25             MR. VALDEZ:  Mr. Chair, members of the board, we have 
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           1   the attendance sheet as Exhibit 19 to be entered into the 



           2   record.



           3             CHAIRMAN BRASHER:  Okay.  Does anybody have any 



           4   questions?  We had some submittals, some documents handed to 



           5   you.  Did you enter those into the record?  



           6             MR. VALDEZ:  We entered in the exhibit from 



           7   Mr. Medina as Exhibit Number 18.  And the sign-in sheet, the 



           8   attendance sheet as Exhibit 19.  



           9             MR. THUROW:  And Mr. Cooper's standard of care, was 



          10   that entered as an exhibit?  



          11             MR. VALDEZ:  No, that was not.  Therefore, 



          12   Mr. Cooper's standard of care will be Exhibit 19, and the 



          13   attendance sheet will be Exhibit 20.



          14             CHAIRMAN BRASHER:  Are there any others?  Hearing 



          15   none, the comments submitted and the discussion heard during 



          16   the rule hearing will be considered and may be discussed 



          17   further by the board during the regular meeting following the 



          18   rule hearing.  The board will vote on the proposed rules at 



          19   that time.  Any rules adopted by the board will be filed at 



          20   state records and archives in accordance with the state Rules 



          21   Act and New Mexico Register publication deadlines.  The adopted 



          22   rules will become effective 30 days after they are filed at 



          23   records and archives unless otherwise noted at the end of a 



          24   section.  Any rules not adopted may be postponed for future 



          25   discussion at a definite time in the future or may be postponed 
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           1   indefinitely.  I'd like to thank all the board members, 



           2   Mr. Valdez, board staff and Mr. Word and everyone else present 



           3   for the participation in attendance today.  



           4                 We're going to take a break now to allow the 



           5   staff to set up for the regular meeting and we'll begin the 



           6   regular meeting immediately following that.  And the break is 



           7   an hour.  Mr. Valdez needs some time to get ready for the board 



           8   meeting, don't you?  Do you need time?  



           9             MR. VALDEZ:  I'm pretty much set up as it is.  



          10             (The hearing was adjourned at 2:24 p.m.)
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